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FOREWORD 


In Norman days, when a man was found slain within the borders of a “hundred,” 
the folk of that community were liable to a fine unless they proved his “Englishry.” 
And by a statute of 1285, the hundred in which a robbery was committed was 
obliged to produce the robber on pain of like penalty. These impositions were not 
without justification. Until very recent days, except in periods of civil disorder, 
crime was almost exclusively a local phenomenon. The hundred bred the criminals 
who preyed upon it. But the Kansas town into which sweeps a squadron of high- 
powered cars, to depart amid a crackling of machine gun fire after a bank has been 
expeditiously rifled, can count no native sons among the bandits. Nor can “hue and 
cry” rouse the townsfolk to effective pursuit. Local police are equally impotent 
to act. 

Normally society will react slowly to a change in conditions which impairs the 
efficacy of its laws. But so dramatic have been the recent depredations of organized 
criminal bands, enabled by modern methods of transportation to operate over wide 
territories, that action has been relatively prompt in forthcoming. The aid of the 
federal government has first been besought—in part because with respect to certain 
offenses it alone is competent to act, in part because to appeal to Washington affords 
an outlet for the urge for action without requiring a painstaking—and politically 
painful—reorganization of state and local law enforcing agencies. 

This issue of Law and Contemporary Problems deals with some of the more 
important statutes enacted in the recent session of Congress in response to the de- 
mand for federal action and then turns to the consideration of broader measures 
which are being advocated as means whereby governmental authority, state and local 
as well as national, may be better implemented to cope with the criminal of today. 
A final article, collating the statistics of federal crimes, depicts the extent of the 
criminal law enforcement activities in which the federal government has been 


engaging. 
DFC. 











FIREARM REGULATION 


Joun Brasner-SmITH* 


Kidnaping, racketeering and gangsterism, which reached a climax of publicity in 
the last twelve months with such front page cases as the Urschel kidnaping, the 
income tax evasion trial of the New Jersey racketeer and beer baron, “Waxey” Gor- 
don, and the final victory of law enforcement agents over the Touhy and Dillinger 
gangs, have greatly stimulated the interest of the American public in criminal law 
and law enforcement. Efforts of the present Administration to improve criminal 
practice and procedure and to secure federal legislation to aid in the suppression of 
crimes of violence have also been a cause of this awakening interest, as well as a 
partial result of it. 

Among these bills sponsored by the Attorney General of the United States, Homer 
S. Cummings, none has received more general attention and bitter criticism than the 
bill proposing to regulate the manufacture, importation, and disposition of certain 
types of firearms. The purpose of this article is to discuss briefly the various forms 
of firearm regulation in this country and abroad, proposed federal and state legisla- 
tion, and the constitutionality thereof. 


Forms oF FirearM LEcIsLATION 

Regulating the Carrying of Weapons 

The earliest antecedent of firearm regulation among English-speaking people was 
the development of the English common law which held it a crime against the public 
peace to ride or go about with dangerous or unusual weapons. This common law 
principle was later enacted into statute in 1328 by the Statute of Northampton." 
Among the first enactments of many of our states were provisions concerning 
weapons, which modified or enlarged upon this early English law. For example, the 
Criminal Code of the Province of Massachusetts, adopted in 1692-3,” provided that 
justices of the peace could arrest any person riding or going about armed offensively, 
could commit him to prison until sureties were found for the peace, and could forfeit 


*Ph.D., LL.B., Yale University; J. S. D., Northwestern University. Special Attorney, Criminal 
Division, Department of Justice. Member of the Illinois Bar. Contributor to legal periodicals. 
*2 Ep. Ill, c. 3 (1328). See Knight’ Case, 3 Mod. 117, 87 Eng. Repr. 75 (1686). 
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his armor and weapons. This law was reénacted, except for the forfeiture provision, 
in 1795, after Massachusetts became a state.® 

These early statutes either made it unlawful to carry certain weapons such as 
pistols, dirks, and bowie knives, exempting certain classes of persons, such as peace 
officers, and exempting certain places, as the owner’s premises or place of business; or 
provided that it was unlawful to carry weapons “concealed”; or prohibited certain 
persons, such as minors, from carrying weapons; or prohibited the carriage of 
weapons in certain places. Most of these statutes were soon challenged as uncon- 
stitutional, but almost invariably they were upheld.* The first volume of Alabama 
Supreme Court Reports recorded the case of State v. Reid,® decided at Montgomery 
in 1840. The Alabama statute prohibiting the carrying of any species of concealed 
firearms about the person was upheld in this case. In 1831, shortly after Indiana 
became a state, a statute similar to that of Alabama was enacted, which, when ques- 
tioned, was upheld by the Indiana Supreme Court.® In 1839 the Arkansas Supreme 
Court upheld the local firearm statute which made it a misdemeanor to wear a pistol, 
dirk or other concealed weapon except on a journey.’ This form of firearm regula- 
tion is contained in the Uniform Firearms Act and in many present state statutes. 


Regulating the Sale or Disposal of Firearms 

Regulations governing the disposition of firearms and regulating dealers therein 
appear in numerous state statutes and have been incorporated in the Uniform Fire- 
arms Act.§ These provisions are extremely varied. Such legislation may include a 
prohibition upon the sale to certain persons, such as minors, drug addicts, and crim- 
inals; a prohibition upon advertising firearms for sale; provisions for keeping records 
of all sales; provisions for formal application for firearms, identifying prospective 
purchasers, and prohibiting delivery until notification to the police or until the elapse 
of a period of time; or a prohibition upon sales by pawnbrokers. The principal 
weakness in this type of law is that there is nothing to prevent a criminal from 
obtaining a gun in a nearby state which has no similar restrictive regulation. Only 
through legislation national in scope can there be effected a uniform and successful 
regulation of dealers and manufacturers in firearms and of the disposal of such 
weapons. 


Requiring License to Purchase or Possess 
The first instance of state regulation of the purchase and possession of firearms is 
found in the controversial Sullivan Law in New York, enacted in 1889.° Since then, 


®2 Mass. Laws 1780-1800, 653. 

“The constitutionality of legislative regulation of firearms is discussed: hereafter. 

®y Ala. 612 (1840). 

® State v. Mitchell, 3 Blackf. 229 (Ind., 1833). 

* State v. Buzzard, 4 Ark. 18 (1839). See also Nunn v. State, 1 Ga. 243 (1846), upholding the 
Georgia Firearms Act of 1837, Ga. Laws 1837, p. 90, in so far as it dealt with the carrying of concealed 
weapons. 
®9 Un. Laws Ann. (Supp. 1933) 39. 
°N. Y. Laws 1889, c. 140, §§1, 2; N. Y. Cons. Laws (Cahill, 1930) c. 41, §1897. 
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Massachusetts, West Virginia, Michigan, New Jersey, and Missouri have adopted 
somewhat similar legislation.‘ The objection raised to this type of regulation is 
the usual objection raised against all firearm legislation, namely, that it burdens the 
law-abiding citizen and does not keep the pistol out of the hands of the criminal, 
who will not obey the law but who will steal, bootleg, or, himself, make the gun. 
But proponents of this form of firearm control do not deny this. In fact, one benefit 
to be derived from this type of firearm legislation is that it provides a basis for easily 
convicting gun-carrying gangsters when witnesses have been intimidated or when 
there is not sufficient evidence to prove guilt beyond a reasonable doubt for a major 
offense. Proving that a gunman possessed a gun without a license is a simple matter 
compared with proving that he participated in a bank robbery. It is a type of “public 
enemy” statute, simple in operation. For example, in 1933, 1,003 persons were 
arrested and temporarily detained for carrying concealed weapons in violation of 
the New York Sullivan Law. One hundred fifty-four of these persons are now 
serving prison sentences, many of them notorious gangsters, such as Morris Gross- 
man, alias Irving Bitz, Harry Kagel, and Stanley Tomasetta. 

This form of legislation is also attacked because it provides for identification of 
the purchaser and, consequently, generally provides for fingerprinting, since this is 
the best method of identification. Although the hostile reaction to fingerprinting is 
gradually disappearing, this method of identification is still bitterly opposed even by 
some law-abiding citizens. 

This and other technical requirements of the Sullivan Law and similar legislation 
are annoying to those who have carried firearms for years without harm to anyone. 
It is seriously and heatedly questioned whether the New York law does not infringe 
more than is justified upon personal liberty, considering the civil benefits derived. It 
cannot be denied, however, that the percentage of homicides and suicides by firearms 
is considerably less where rigid firearm laws are enforced, as in England, Holland, 
and even New York State, than where there are few or no regulatory provisions." 


Increasing Penalties for Use or Possession of Weapons by Criminals. 

Most of the states have enacted statutes making specially punishable an assault 
with a “deadly weapon,” with a “dangerous weapon” or with a “pistol or revolver.” 
The mere pointing of a gun at another, within shooting distance, is regarded as an 
assault at common law, whether the gun is loaded or not. 

Moreover, the laws of many states provide an additional penalty in the case of 
one who commits a crime of violence when armed. The recent Federal Bank 
Robbery Act!* has such a provision. The Uniform Firearms Act,’* provides an 

See Imlay, Uniform Firearms Act Reaffirmed (1930) 16 A. B. A. J. 799, and The Uniform Firearms 
Act (1926) 12 A. B. A. J. 767; Chamberlain, Legislatures and the Pistol Problem (1925) 11 A. B. A. J. 
rn See Remarks on Firearm Control by Frederick L. Hoffman, consulting statistician for the Prudential 
Life Insurance Company, Hearings before Subcommittee of Committee on Commerce (Senate) on S. 885, 


S. 2258, and S. 3680, 73rd Cong., 2nd Sess., May 28, 1934, at p. 32. 


4 48 Srat. 783 (1934), 12 U. S.C. A. (Supp. 1934) §588b (b). See note 8, supra. 
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additional penalty if a person commits or attempts to commit a crime of violence 
when armed with a pistol or revolver. A few recent state statutes, as in California,’* 
deny the privilege of probation to one who has been convicted of an offense while 
armed. 


FrrearM LEcIsLATION IN GreAT BrITAIN AND EvuROPE 


The British Firearms Act'® not only is more rigorous and burdensome upon the 
inhabitants of Great Britain than any proposed federal regulation could be upon the 
American people, but, considering all its provisions, it is more drastic than any 
present state legislation, including New York’s Sullivan Law. 

The British Act is based on regulating the sale, as well as the use and possession, 
of every kind of firearm except antiques and of the ammunition therefor. Only 
those individuals can obtain firearm certificates who are approved by the local chief 
of police, with certain exceptions such as law enforcement officials, and certain classes 
of persons are prohibited from obtaining any weapons. The certificate, which also 
limits the quantity of ammunition that can be purchased for each gun, must be kept 
on the person while carrying the gun. Otherwise the firearm or ammunition may 
be seized and detained. The certificate fee is approximately $25.00. The certificate 
is good for but three years and is revocable. There is an additional hunting license 
fee. 

Dealers are rigidly supervised and must make reports of all sales of weapons or 
ammunition within forty-eight hours. Such sales can only be made to identified 
certificate holders and must be pursuant to instructions in the certificate. Pawn- 
brokers cannot deal in firearms, and all manufacturers and repairmen are supervised. 

Practically all the European countries have some form of firearm regulation, 
ranging from Amsterdam’s complete ban on concealed weapons to the Swiss national 
provision making it obligatory upon every able-bodied adult male to possess and 
know how to use a military rifle. Most of the Swiss cantons have restrictions on 
pistols and revolvers, however, and these weapons are rarely seen in Switzerland. 


Tue Unirorm Firearms Act 


After the World War the growing current of public opinion against the right of 
individuals to possess or carry freely revolvers and pistols became more assertive. An 
effort was made in a number of states to adopt the rigid provisions of the Sullivan 
Law in New York, which is the severest anti-firearm legislation in the United States. 
As the result the United States Revolver Association endeavored to draft legislation 
of a less drastic nature to be urged as uniform legislation throughout the states, in 
order to forestall laws which might seriously interfere with the privileges of pistol 
shooting and hunting. 

This proposed uniform firearm law, which adopted various provisions from exist- 
ing state firearm laws, was called to the attention of the National Conference of 

™ Car. Laws 1933, c. 814. % 10 & 11 Geo. V, c. 43 (1920). 
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Commissioners on Uniform State Laws in 1923. The substance of these provisions 
was enacted in the California,!® North Dakota,!7 and New Hampshire Firearms 
Acts"® of that year. In 1925 the first draft of the proposed “Uniform Act to Regulate 
the Sale and Possession of Firearms” was discussed at the Conference, and, after 
numerous changes, was adopted by the Conference in 1926.19 This proposed act at 
once was severely criticized as not being sufficiently drastic. These criticisms were 
principally made by law enforcement officers. The National Crime Commission re- 
ceived so many protests that it organized a committee to study and propose uniform 
firearm legislation. The resulting uniform act was considerably more drastic than 
the act proposed by the Conference. As the result both the Conference and the 
American Bar Association reconsidered the previous act. For four years there were 
frequent meetings between committees of the National Crime Commission and the 
Conference, and eventually the present Uniform Act was presented. This proposed 
law is summarized as follows:?° 


1. The carrying of a “pistol,” defined as any firearm with a barrel less than 
twelve inches in length, in a vehicle or concealed on the person is forbidden to all 
except law enforcement officers and certain others, except upon the issuance of a 
license. (No license is required, therefore, for the purchase or possession of a pistol 
so long as it is not carried beyond the limits of the owner’s abode or place of 
business.) 

2. A crime of violence committed by one armed with a “pistol” carries a penalty 
in addition to that prescribed for the crime, and the fact that one charged with a 
crime of violence is armed and has no license is prima facie evidence of his intention 
to commit such a crime. 

3. The delivery of “pistols” is forbidden to certain classes of persons, such as drug 
addicts, habitual drunkards and minors under eighteen, if there is reasonable cause 
to believe that the applicant is in one of the designated classes; and possession is 
prohibited to any person convicted of a crime of violence. 

4. The sale of “pistols” is regulated by licensing the dealer. The sale may be 
made only after forty-eight hours have elapsed from the time the purchaser makes 
application for the firearm, and such application must contain certain information 
identifying the applicant and the weapon to be sold. A copy of this application must 
be sent by the dealer to local police authorities. Moreover, the purchaser must be 
personally known to the seller. 

5. The pawning of pistols is forbidden. 

6. A penalty is imposed for altering or removing the identifying marks of the 

® Cat. Laws 1923, c. 339; Cav. Gen. Laws (Deering, 1931) Act 1970. 

"'N. D. Laws 1923, c. 266; N. D. Comp. Laws Ann. (Supp. 1925) c. 54 A, §9803. 


%8N. H. Laws 1923, c. 118; N. H. Pus. Laws (1926) c. 149. 
Nat. Conr. Comm. Un. Stare Laws, HANDBOOK AND PROCEEDINGS, 1925, 294, 316; ibid., 1926, 571, 


” See Imlay, supra note 10; Hearings before Committee on Ways & Means (House of Representatives) 
on National Firearms Bill, May 14-15, 1934, at pp. 102, 127. 
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firearm, and the possession of a weapon from which the identifying marks have been 
removed is prima facie evidence that the possessor removed such marks. 

This Act with minor changes was adopted for the District of Columbia by the 
Congress in 1932,? and by the State of Pennsylvania in 1931.7? 


Tue Untrorm Macuine Gun Act 


The growth of armed gangsterism has resulted in the use of more deadly weapons 
by criminals. The automatic pistol replaced the revolver, and now the submachine 
gun, a partly concealable gun shooting automatically 20 to 100 of the ordinary 45 
caliber Colt cartridges at one time, has become the favorite weapon of gangsters. 

Recently, there have been enacted in some states laws against the purchase, pos- 
session, or carriage of such machine guns. In 1932, a Uniform Machine Gun Act*® 
was presented by the Conference of Commissioners on Uniform State Laws. Therein, 
the possession or use of a machine gun of any kind for offensive purpose is declared 
to be a crime. Such possession or use is presumed if the gun is found on premises 
not owned or rented for legitimate use by the possessor or user of the gun; if the 
gun is in possession of, or used by, either an unnaturalized foreigner or a person 
previously convicted of a crime of violence; if the machine gun is of the kind most 
commonly used by criminals and has not been registered as provided in the Act; or 
if shells adapted to use in that particular weapon are found in the immediate vicinity 
thereof. 

There is also a provision concerning registration of machine guns by the manufac- 
turer thereof, and a provision for an additional penalty if a machine gun is possessed 
or used in the perpetration or attempted perpetration of a crime of violence. In 
view of the new National Firearms Act,?* discussed hereafter, the need for such 
legislation is greatly lessened. 


Tue Nationa Firearms Act 


While there has been some effort to obtain federal legislation restricting the 
promiscuous sale or transportation of certain firearms, with the exception of the 
innocuous measure prohibiting shipping revolvers through the mails (I have before 
me a catalogue advertising $6.95 revolvers which “must be shipped by express”), no 
such legislation has been effectively sponsored for passage until the memorable 73rd 
session of Congress which has just terminated. 

A number of bills regulating the manufacture, disposal, or transportation of small 
firearms were introduced in this session. Some of these bills regulated transportation 
of small firearms or ammunition by exercising the federal power over interstate com- 
merce. Other bills were based on the federal taxing power. S. 2840,*° a bill to pro- 

*1 47 Stat. 650 (1932). This act includes many provisions not contained in the Uniform Act. See 9 
Un. Laws Ann. (Supp. 1933) 38. 

2 Pa. Laws 1931, No. 158. 39 Un. Laws Ann. (Supp. 1933) 63. 


™ Act of June 26, 1934, Pub. No. 474, 73rd Cong. 2nd Sess. 
* Introduced by Senator Ashurst of Arizona on Feb. 21, 1934, 78 Conc. Rec. 3026. 
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vide for the taxation of manufacturers, importers and dealers in small firearms and 
machine guns, required the registration of pawnbrokers and other dealers in used 
firearms, as well as of manufacturers and importers. By reason of the tax imposed, 
proponents of this bill expected that most, if not all, pawnbrokers, who have been 
the principal legitimate source of supply of dangerous weapons to the criminal 
element, would cease to handle such weapons. It was also expected that this pro- 
vision would furnish some assurance of the reliability of such manufacturers, im- 
porters, and dealers. 

S. 2844,?° a bill to tax the sale or other disposal of firearms and machine guns by 
importers, manufacturers and others, and to restrain the importation thereof, pro- 
vided for a stamp tax on the disposal of every small firearm and machine gun, and 
for the positive identification of each recipient of such weapon, and otherwise reg- 
ulated importation, disposal and transportation thereof. 

These bills eventually were combined into one bill, entitled “A bill to provide for 
the taxation of manufacturers, importers and dealers in small firearms and machine 
guns, to tax the sale or other disposal of such weapons, and to restrain importation 
and regulate transportation thereof.” This consolidated bill, with minor changes, 
was presented in the House by Congressman Sumners, as H. R. 9066, and was re- 
ferred to the Committee on Ways and Means, where public hearings were had. 
Considerable opposition developed from certain rifle associations which sought, with 
eventual success, to have pistols and revolvers eliminated from the bill. There was 
also some opposition, on the part of manufacturers, to the amount of the tax sug- 
gested. The bill, as eventually reported, was practically the same as was discussed by 
the Committee, except that pistols and revolvers were omitted. It was hurriedly 
passed in this form at the last moment before Congress adjourned.?* 

It was believed that a bill based upon the taxing power of the federal government 
and analogous to the Harrison Anti-Narcotic Act?* would be preferable to one based 
on the interstate commerce power, for the following reasons: First, it would be a 
source of revenue. Secondly, it would permit the federal government to exert some 
control over ownership of small firearms as well as over the interstate shipment 
thereof. Under the revenue measure, after a period of time it would be possible to 
ascertain by proper credentials the identity of the possessor of every small firearm 
and machine gun and his lawful right to such possession, and a means of speedy 
punishment for unlawfully possessing such weapons would be thereby provided. 
Finally, this act, being patterned closely after the Harrison Act, would have the 
advantage of numerous appellate and Supreme Court decisions?® to sustain its 
constitutionality. 

It was not expected that this proposed legislation would keep all revolvers, sawed- 

See note 25, supra. * Supra note 24. 
8 38 Star. 785 (1914), 26 U. S.C. A. §§211, 691-708. 


» The Harrison Anti-Narcotic Act was held constitutional in U. S. v. Doremus, 249 U. S. 86, 39 Sup. 
Ct. 214 (1919), discussed infra, p. 408. 
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off shotguns, and machine guns out of the hands of criminals. It was believed, 
however, that law-abiding citizens would respect its provisions, and that the criminal 
element would violate it, thus laying a foundation for forfeiture of their weapons, 
and for their imprisonment for violating its provisions. Because of the omission of 
revolvers and pistols from the bill, the Act is now a mere skeleton, applying only to 
machine guns, “sawed-off” shotguns and rifles, and firearm silencers. 

The first section of this Act defines the terms used therein. The term “firearms” 
is defined to include only the weapons above mentioned. 

The second section incorporates, in substance, S. 2840, providing for the annual 
registration and taxation of importers, manufacturers, dealers and pawnbrokers in 
such firearms. 

Section 3 imposes a tax on the transfer of such firearms, such tax to be represented 
by appropriate revenue stamps. Section 4 provides that no such firearm shall be 
disposed of except in pursuance of an order from the person seeking to obtain the 
firearm, on a form drafted by the Commissioner of Internal Revenue, such order to 
identify the purchaser by fingerprints, and otherwise. If the order is accepted, the 
person disposing of the firearm must set forth in it the mark identifying the weapon, 
affix proper revenue stamps to it, and return it to the applicant, forwarding a copy to 
the Commissioner of Internal Revenue. Every subsequent transferor must transfer 
his stamp-affixed order with the gun. The transfer of firearms from manufacturer 
or dealer to other dealers is exempt from this section. Section 6 makes it unlawful 
to receive or possess any firearm disposed of in violation of Sections 3 or 4. 

Section 5 provides for registering all such firearms with the local collector of 
internal revenue within sixty days after the Act goes into effect. The object of this 
provision is to determine whether a person who is arrested with a machine gun in 
his possession owned it when the Act went into effect. If he did not, a tax should 
have been paid on the subsequent transfer and he should have a stamp-affixed order 
form in his possession. Generally gangsters steal the arms found in their possession, 
so this provision will aid enforcement officers to find out at once whether the pos- 
sessor rightfully possesses the weapon. 

Section 7 provides that any such firearm disposed of in violation of the proposed 
act shall be subject to seizure and forfeiture. 

Section 8 requires every manufacturer and importer of any such firearm to 
identify it by placing thereon a number or other identification mark approved by 
the Commissioner of Internal Revenue. A further provision penalizes those who 
remove this number or identifying mark, and mere possession of such a weapon 
with the mark obliterated raises a presumption of unlawful possession. 

Section 9 provides that importers, manufacturers, and dealers must keep such 
books and records and render such returns concerning transactions in these weapons 
as shall be required by regulations of the Commissioner of Internal Revenue, with 
the approval of the Secretary of the Treasury. 
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Section 10 limits the importation of these firearms to such as are unique or of a 
type not obtainable in the United States, and the purpose of such importation must 
be lawful. Such firearms may be imported pursuant to such regulations as the Sec- 
retary of the Treasury may prescribe. This section makes it unlawful (a) fraud- 
ulently or knowingly to import any such firearm in violation of the provisions of 
the act, or (b) to assist in so doing knowing the same to have been imported contrary 
to law, or (c) to receive, conceal, or in any manner facilitate transportation, conceal- 
ment or sale of any such firearm after being imported, knowing the same to have 
been imported contrary to law. Possession of such an imported firearm is deemed 
sufficient evidence to authorize conviction, unless such possession is explained to the 
satisfaction of the jury. This section is similar to certain provisions in the Act of 
February 9, 1909, c. 100, as amended,®° which regulates the importation of narcotic 
drugs. The provisions of that Act were upheld in Yee Hem v. United States.** 

Section 11 makes it unlawful for any person who has neither registered his fire- 
arm, nor paid a transfer tax on it, to send, ship, carry or deliver it in interstate 
commerce. 

Section 12 requires the Commissioner of Internal Revenue, with the approval of 
the Secretary of the Treasury, to make all needful rules and regulations to carry the 
Act into effect. 

Section 13 provides that the Act shall not apply to the disposal of such firearms 
to the United States Government or other political units, or to any peace officer as 
shall be designated by regulations of the Commissioner of Internal Revenue. More- 
over, antiques and similar unserviceable weapons are exempted. 

Section 14 imposes a penalty of not more than $2,000 fine or imprisonment for 
not more than five years, or both, upon any person failing to comply with the 
requirements of the Act. 

Section 15 provides that existing taxes on firearms shall not apply to firearms 
which are included in its scope. 

Section 16 provides that if any provision of the Act is held invalid, the remainder 
of the Act shall not be effected thereby. In the light of such United States Supreme 
Court decisions as Nigro v. United States*® and United States v. Doremus,** uphold- 
ing the constitutionality of the Harrison Anti-Narcotic Act as a valid revenue meas- 
ure, there cannot be much doubt that the National Firearms Act also is a valid 
revenue measure. In the latter case the Supreme Court held that the power conferred 
by the Constitution to levy excise taxes uniformly throughout the United States is 
to be exercised at the discretion of Congress; that, while Congress may not exert 
authority which is wholly reserved to the states, where the provisions of the law 
enacted have some reasonable relation to the revenue power, the fact that they have 
been impelled by a motive, or may accomplish a purpose, other than the raising of 

35 StaT. 614 (1909); 21 U.S.C. A. §§173, 174. 


268 U. S. 178, 45 Sup. Ct. 470 (1925). 


276 U. S. 332, 48 Sup. Ct. 388 (1928). * Supra note 29. 
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revenue cannot invalidate them; nor can the fact that they affect the conduct of 
business which is subject to regulation by the state police power. It is believed that 
the individual provisions of this Act which, so far as possible, follow like provisions 
of the Harrison Act, similarly would be upheld, if they should be tested in the 
Supreme Court.*4 

Section 17 provides that the Act shall take effect thirty days after its enactment 
and entitles it “The National Firearms Act.” 

It will be observed that this federal firearm legislation follows the principles of 
the Uniform State Firearm Act in that sales are regulated through licensing the 
dealer, the pawnshop business in firearms is controlled, the obliteration of identifying 
marks is discouraged, and governmental agencies and antique weapons are exempted 
from the provisions. In addition, control over importation and manufacture is 
secured, and registration of weapons covered by the Act is provided for—results 
which could not be attained effectively by individual state legislation. 


FrrearM LE&cIsLATION AND THE CONSTITUTIONAL RicHt To “BEAR ARMs” 


Neither the National Firearms Act, nor any of the state statutes with respect to 
firearms, infringe, in the least, upon the constitutional provisions which guarantee to 
the people the right to keep and bear arms. The Second Amendment to the United 
States Constitution, from which most of the similar state constitutional provisions 
have been copied, provides that 


A well regulated Militia, being necessary to the security of a free State, the right of the 
people to keep and bear Arms, shall not be infringed. 


History and Purpose of Provision 

The right to keep and bear arms, whether collectively or individually, was not a 
right guaranteed by the common law. As has been seen, as early as 1328 a statute 
in England*® provided that no man should 


go nor ride armed by night or by day in fairs, markets, nor in the presence of the justices 
or other ministers, nor in no part elsewhere upon pain, . . . 


At the same time landed proprietors were required to maintain in readiness at their 
own expense certain arms and equipment for military service when required by the 
government. These landed proprietors, with their retainers, constituted the militia 
of the kingdom. When James II succeeded to the throne he increased the body of 
soldiers which acted as the guardian of the throne into a regular army for military 
service. Finally, after Monmouth’s rebellion, he began to disarm Protestant subjects. 
Then occurred the Great Rebellion, and James was forced to abdicate the throne. 
As the result of this rebellion the Declaration of Rights was presented to the reigning 


* That the statute is not violative of the Second Amendment to the United: States Constitution is the 


thesis of the succeeding section. 
* Statute of Northampton, supra note 1. 
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Prince of Orange, who yielded assent to its provisions. Parliament then confirmed 
this Declaration in the Bill of Rights. One of the provisions was the following 
guarantee: 


That the subjects which are Protestant may have arms for their defense suitable to their 
condition, and as allowed by law.3¢ 


In the American colonies the situation was similar to that in England in the 
14th century. The male citizens were enrolled for military service and were required 
by law to maintain specified arms and equipment. Moreover, there was as much 
grievance amongst the colonists because the king had established troops in the colonies 
under the direct command of royal officers as there had been over the quartering of 
Catholic soldiers by James II amongst the rebellious people of Great Britain. Hence, 
when the colonies had rebelled against Great Britain, there was incorporated in the 
new Bill of Rights—the first ten amendments to the Constitution—a provision very 
similar to the above provision of the original Bill of Rights, namely, the Second 
Amendment quoted above. 

It is quite evident from the history of this provision that its purpose was to pre- 
serve the state and to aid in the enforcement of law. It assured the people that a 
powerful executive could not organize a strong army and, by disarming the citizenry, 
place them at his mercy, as the Stuarts had attempted to do in England. This is 
further indicated by the specific language of this Amendment.** 

Moreover, it is evident that the first ten Amendments to the Constitution, and 
especially the Second Amendment, were not intended to set forth any novel prin- 
ciples of government but only to assure the retention of the principles established by 
the original Bill of Rights with recognized exceptions, including the power of the 
state to regulate the promiscuous carrying of deadly weapons. Our Supreme Court 
has clearly stated this in the case of Robertson v. Baldwin:*® 


The law is perfectly well settled that the first ten amendments to the Constitution, 
commonly known as the Bill of Rights, were not intended to lay down any novel prin- 
ciples of government, but simply to embody certain guaranties and immunities which we 
had inherited from our English ancestors, and which had from time immemorial been 
subject to certain well-recognized exceptions arising from the necessities of the case. In 
incorporating these principles into the fundamental law there was no intention of disre- 
garding the exceptions, which continued to be recognized as if they had been formally 
expressed. Thus, the freedom of speech and of the press (art. 1) does not permit the 
publication of libels, blasphemous or indecent articles, or other publications injurious to 
public morals or private reputation; the right of the people to keep and bear arms (art. 2) 
is not infringed by laws prohibiting the carrying of concealed weapons; . . . Nor does the 
provision that an accused person shall be confronted with the witnesses against him 


* See opinion of Justice Lumpkin in Strickland v. State, 137 Ga. 1, 72 S. E.:260 (1911); Emery, 
The Constitutional Right to Keep and Bear Arms (1915) 28 Harv. L. Rev. 473, 474. 

* Emery, supra note 36, at 477; McKenna, The Right to Keep and Bear Arms (1928) 12 MARQUETTE 
L. Rev. 138, 139. 

* 165 U. S. 275, 281, 17 Sup. Ct. 326, 329 (1897). 
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prevent the admission of dying declarations, or the depositions of witnesses who have died 
since the former trial.3® 


Judicial Construction of the Second Amendment 

(a) Interpretation of the words, “the people.” 

As used in the Constitution, the term “the people” connotes the citizens in a 
collective sovereign sense. In the Civil Rights Cases,*° the court quotes from the 
Dred Scott decision as follows: 

The judgment of the court was that the words “people of the United States” and 
“citizens” meant the same thing, both describing “the political body who, according to our 
republican institutions, form the sovereignty and hold the power and conduct the govern- 
ment through their representatives;” that “they are what we familiarly call the ‘sovereign 
people,’ and every citizen is one of this people and a constituent member of this sov- 
ereignty;” ... 

The word “people” means only the collective body, and individual rights are not pro- 
tected by the constitutional clause.*4 


It will be noted that persons are designated by four different terms in the Consti- 
tution: “the people”; “person” (and “persons”); “citizen” (and “citizens”); “sub- 
ject” (and “subjects”). 

The expression “the people” is on each occasion used to denote people in a col- 
lective sense, as “We the people of the United States . . .” (the Preamble) ; “the right 
of the people to be secure in their persons, houses, papers, .... (Fourth Amend- 
ment). 

When the drafters of the Constitution desired to refer to the individual or to 
individual rights, privileges, or immunities, they never referred to “the people” but 
referred to “persons,” as “the Electors shall . . . make a list of all the Persons voted 
for . . . (Article II, Section 1); “no person shall be held to answer for a capital or 
otherwise infamous crime, except on a presentment or indictment of a Grand Jury, 
...” (Fifth Amendment). Where the substance required such specification, ref- 
erence was made to “citizens” or “subjects.”*? 

It is worthy of note that in the Fourth Amendment to the Constitution both 
terms are used. 

The right of the people to be secure in their persons, houses, papers, and effects, against 
unreasonable searches and seizures, shall not be violated, and no Warrants shall issue, but 


upon probable cause, supported by Oath or affirmation, and particularly describing the 
place to be searched, and the persons or things to be seized. 


(b) Interpretation of the words, “bear arms.” 
The expression “to bear arms” should be distinguished from “to carry weapons.’ 


To the same effect are the following: Hill v. State, 53 Ga. 472 (1874); City of Salina v. Blaksley, 
72 Kans, 230, 83 Pac. 619 (1905); Emery, supra note 36, at 476; McKenna, supra note 37, at 139. 

“ r09 U. S. 3, 31, 3 Sup. Ct. 18, 36 (1883). . 

“See also City of Salina v. Blaksley, supra note 39; Emery, supra note 36, at ‘476-477; McKenna, 
supra note 37, at 145. 

“ As in U. S. Const. Art. III, §2: “The judicial Power shall extend . . . to Controversies . . . between 
a State, or the Citizens thereof, and foreign States, Citizens or Subjects.” 
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The former originally referred to the arming of an organized group with weapons 
of warfare, such as swords, muskets, and artillery. The latter expression has been 
used to denote weapons generally concealable on the person, such as blackjacks, 
bowie knives, pistols, and such other weapons as are commonly employed in brawls 
or by criminals. 


The very words, “bear arms,” had then and now have, a technical meaning. The 
“arms bearing” part of a people, were its men fit for service on the field of battle. That 
country was “armed” that had an army ready for fight. The call “to arms,” was a call to 
put on the habiliments of battle, and I greatly doubt if in any good author of those days, 
a use of the word arms when applied to a people, can be found, which includes pocket- 
pistols, dirks, sword-canes, toothpicks, Bowie-knives, and a host of other relics of past 
barbarism, or inventions of modern savagery of like character. In what manner the right 
to keep and bear these pests of society, can encourage or secure the existence of a militia, 
and especially of a well regulated militia, I am not able to divine.*% 


(c) Interpretation of: “A well regulated Militia, being necessary to the security 


of a free State, .. .” 

The purpose of the Second Amendment is set forth in this phrase. The right of 
the people to bear arms is protected by the Constitution because a well-regulated 
militia is necessary for the security of the state. The entire provision must be read 
in the light of this expression, and no regulation or restriction of firearms or weapons 
is in conflict with this Amendment unless it substantially impedes the maintenance 


of a militia sufficiently well-equipped to assure the safety of the state. 


Upon its very front, as we have said, the object of the clause is declared to be to secure 
to the state a well regulated militia. Has this declaration no significance? Is the clause 
to be interpreted without reference to it? On the contrary, by the well settled rules for 
the interpretation of laws, as well as by the dictates of common sense, the object and 
intent of the law is the prime key to its meaning. A well regulated militia may fairly 
mean—‘“the arms-bearing population of the state, organized under the law, in possession 
of weapons for defending the state, and accustomed to their use.” The constitution de- 
clares that as such a militia is necessary to the existence of a free state, the right of the 
people to keep and bear arms shall not be infringed. . . . If the general right to carry and 
to use them exist; if they may at pleasure be borne and used in the fields, and in the 
woods, on the highways and byways, at home and abroad, the whole declared purpose of 
the provision is fulfilled. The right to keep and to bear arms so that the state may be 
secured in the existence of a well regulated militia, is fully attained.*4 


Types of Valid Firearm Legislation 
In England, as stated above, the Protestant people have been guaranteed the right 
to “bear arms,” but this has never been regarded as inconsistent with restriction, and 
even prohibition, upon the individual in the obtaining or carrying of certain weapons, 
where such legislation has been necessary as a police measure. The present British 
Firearms Act*® is much more drastic than any similar legislation in this country. 
“Hill v. State, supra note 39, at 474. See Robertson v. Baldwin, supra note 38; English v. State, 35 


Tex. 475 (1872); Strickland v. State, supra note 36. 
“Hill v. State, supra note 39, at 475. * Supra note 15. 
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So, also, in those states of the United States which have a constitutional provision 
similar to the Second Amendment to the Federal Constitution, it is recognized that, 
in the proper exercise of the police power, the carrying of weapons by the individual 
may be regulated, restricted, and even prohibited by statute.*® Such regulation, 
restriction, or prohibition applies 


(1) to the carrying of certain types of weapons, such as concealed weapons or 
weapons habitually carried by criminals to terrorize the community;*? 

(2) to the carrying of weapons in certain public places and peaceable assemblies, 
such as churches, courts of justice, street parades;*® 


(3) to the carrying of weapons by certain individuals, such as boys or persons of 
dissolute habits.*® 


Federal Firearm Regulation 

The National Firearms Act is more restricted in scope than the regulations listed 
above since it provides only for the taxation of manufacturers, importers and dealers 
in certain small firearms and machine guns, for the taxation of the sale or other 
disposal of such weapons, and for the restriction of importation thereof. It includes 
only sawed-off shotguns, firearm silencers, and machine guns, although the next 
session of Congress may extend it to include pistols and revolvers. There is no 
restriction upon the possession and use of such weapons, the only regulation, in so 
far as the individual is concerned, being the provision to identify the present owner 
of each such weapon, and subsequent purchasers and transferees. In its operation, 
the Act will not deny, nor seriously restrict, the right of the individual to carry 
weapons; a fortiori it will not deny to the people the right to keep and bear arms. 

The propriety of reasonable regulations of the individual by the federal govern- 
ment in conjunction with its power to levy and collect taxes has been pointed out 
earlier in this paper.5° To the extent that the regulation imposed by the proposed 
measure restricts the obtaining of certain weapons, the decisions and comments 
previously set forth concerning the right of the states to enact regulatory provisions 
in connection with the possession and carrying of firearms, irrespective of state con- 
stitutional provisions concerning the bearing of arms, are applicable. So, also, are 
the well-recognized exceptions of the common law to the original provision in the 
Bill of Rights, which first guaranteed the right to bear arms. 

“Tt is settled that the Second Amendment, similar to the other provisions of the first ten Amendments, 
affects only action by the federal government, and is not a restriction upon the states. U. S. v. Cruick- 
shank, 92 U. S. 542, 553 (1875). See FREDERICK, PisroL REGULATION (1931) 25. 

“ Strickland v. State, supra note 36, and cases cited therein; Darling v. Warden of the City Prison, 
29 N. Y. Crim. Rep. 66, 139 N. Y. Supp. 277 (1913). 

“Presser v. Illinois, 116 U. S. 252, 6 Sup. Ct. 580 (1886); Hill v. State, supra note 39; McKenna, 
supra note 37, at 138. 


“Darling v. Warden of the City Prison, supra note 47; Emery, supra note 36, at 476. 
©P, 408, supra. 
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CoNCLUSIONS 
The following conclusions are warranted from this discussion: 


1. The guarantee contained in both the federal and state constitutions of the 
right to bear arms is not infringed either by existing or proposed legislation regulat- 
ing use, possession, or disposal of small firearms. 

2. Certain types of firearm legislation, such as regulation of importation, manu- 
facture or sale of firearms, or registration thereof, can be successful only if national 
in scope. Federal legislation is restricted, however, because of the limited powers 
delegated to the federal government by the Constitution. 

3. There is a certain field where state regulation is necessary, as where direct 
exercise of the police power is required. An example is legislation increasing the 
penalty for committing a crime of violence while armed, or prohibiting certain 
persons to carry weapons. 

4. Immediate and studious consideration should be given to the advisability of 
applying the provisions of the National Firearms Act to pistols and revolvers, or 

5. The Uniform Firearms Act should be reconsidered with a view to omitting 
provisions which would be duplicated by federal legislation, and to improving its 
effectiveness, if this is possible, in the light of experience in those states where its 
provisions have been in effect. 


























THE PROBLEM OF FUGITIVE FELONS 
AND WITNESSES 


Harry S. Toy* anp Epmunp E. SHerHerpt 


On January 11, 1934, the Honorable Royal S. Copeland, United States Senator 
from the State of New York, as chairman of the subcommittee of the Committee on 
Commerce, popularly known as the “Committee on ‘Racketeering,’” and sub- 
sequently designated the “Committee on Crime and Criminal Practices,” of which 
Senators Vandenberg of Michigan and Murphy of Iowa are also active members, 
introduced for the committee some thirteen bills, all of which were designed to close 
gaps in existing federal laws, and to render more difficult the activities of predatory 
criminal gangs of the Kelly and Dillinger types. Of these bills, eleven have become 
law, and some 30 others, of like origin and purpose, remain to be considered by the 
Congress at its coming session." 

Among the bills adopted by the 73rd Congress, with which this article will deal, 
is Public Act No. 233, approved by the President May 18, 1934, entitled, “An Act 
making it unlawful for any person to flee from one state to another for the purpose 
of avoiding prosecution or the giving of testimony in certain cases.” This legislative 
measure, containing one section, provides: 

Be it enacted, etc., That it shall be unlawful for any person to move or travel in inter- 
state commerce from any state, territory or possession of the United States, or the District 
of Columbia, with intent either (1) to avoid prosecution for murder, kidnaping, burglary, 
robbery, mayhem, rape, assault with a dangerous weapon, or extortion accompanied by 
threats of violence, or attempt to commit any of the foregoing, under the laws of the place 
from which he flees, or (2) to avoid giving testimony in any criminal proceedings in 
which a felony is charged. Any person who violates the provisions of this act shall, upon 
conviction thereof, be punished by a fine of not more than $5,000 or by imprisonment for 


not longer than 5 years, or by both such fine and imprisonment. Violations of this act may 
be prosecuted only in the Federal judicial district in which the original crime was alleged 


to have been committed. 


* LL.B., 1913, Detroit College of Law. Assistant Prosecuting Attorney, Wayne County (Detroit), 1920- 
1922; Prosecuting Attorney, 1930-1934. At present Republican candidate for office of Attorney General, 
Michigan. 

+ LL.B., 1906, Detroit College of Law. Assistant Prosecuting Attorney, Wayne County (Detroit) since 
1931. In charge of all criminal causes pending on appeal to Michigan State Supreme Court. 

* Report of Senator Copeland, June 14, 1934, as Chairman of Subcommittee of the Committee on 
Commerce on S. Res. 74 (cont. by S. Res. 196), 73rd Cong., 2nd Sess. 78 Conc. Rec. 11799 (1934). 
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In the June number of the Detroit Law Review, under the title, “Congressional 
Power to Restrain Interstate Flight of Witnesses,”* we had occasion to consider the 
constitutionality of this act, and we there maintained that the Congress had validly 
exercised its powers under the interstate commerce clause of the Federal Constitu- 
tion.2 While, in this current article, we may possibly repeat certain observations 
noted in our former discussion, the subject is approached from quite a different angle. 

In formulating the first ten Amendments to the Federal Constitution, and in 
preparing the state constitutions which followed, the authors of these several instru- 
ments were extremely zealous in conserving for the individual citizen those personal 
liberties, privileges, and immunities which, in the course of English and American 
history, under development of the common law, had gradually been wrested from 
the autocracy of both King and Parliament. Since these inhibitions were designed 
primarily to afford a shield from governmental tyranny and oppression, no person 
living in that period was so prophetically endowed as to entertain the preposterous 
idea that, in later years and under radically changed conditions, these guaranties of 
personal liberty might be turned as a sword upon organized society by a predatory 
class of criminals operating on the nationwide scale prevalent at the present time. 
Nevertheless, it is manifest to the mere casual observer that, in our generation, one 
of the most difficult tasks confronting legislative bodies, law-enforcing agencies, and 
the courts themselves, is to devise some valid means of social protection from vicious 
results of a flagrant distortion of these very safeguards. And it seems impossible to 
evade the question: how much longer shall we permit mere sentimentality for an 
ancient and honored theory of personal liberty to jeopardize the lives and safety of 
the majority of our citizens; and in what degree, under changed conditions, should 
individual rights of personal liberty of action, in the main invoked only by the felon, 
yield for the good of the whole, for the safety of society, and how may this be 
accomplished without relinquishing entirely such constitutional safeguards? In 
short, what individual price must be paid for social safety? 

Without digressing too far from the main theme, and solely by way of illustra- 
tion: The Constitution of the United States, and the fundamental laws adopted by 
the majority of states, provide that the persons, houses, papers, and possessions of 
every person shall be secure from unreasonable searches and seizures.* These several 
constitutional provisions accomplish their purpose, and expend their full force in 
guaranteeing the immunity, are not self-executing, carry no penalties, and prescribe 
no rule of evidence. Yet the Supreme Court of the United States, in what Professor 
John Henry Wigmore of Northwestern University terms an “ill-starred opinion,”® 

24 Derroir L, Rev. (1934) no. 3. 
®U. S. Const. art. 1, §8, cl. 3. 
*U. S. Const. AMEND. IV; Micn. Const. art 11, §10. 


54 Wicmore, Evipence (2nd ed. 1923) §2184, p. 632. The decision referred to is Boyd v. United 
States, 116 U. S. 616, 6 Sup. Ct. 524 (1886), followed in Weeks v. United States, 232 U. S. 383, 34 


Sup. Ct. 341 (1914). 
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followed by approximately eighteen courts of last resort throughout the nation,® the 
latter doubtless at least in some degree influenced by official abuses which arose 
during the World War and as the result of adoption of the 18th Amendment, created 
by judicial fiat a rule of evidence which bars from courts of law any property seized 
as the result of an unreasonable search, and permits the criminal to go free though 
his guilt be well established. Thus it follows that the felon may safely stalk the high- 
ways of these states while armed with a lethal weapon concealed upon his person 
with murderous design, and, under the protection of this rule of evidence, openly 
and brazenly defy the police to do anything about it. Under this law, his sacred 
person is inviolate, even though it might be said that in arming himself thus felon- 
iously he has waived his constitutional privileges. The eyes of Justice must be closed 
as the knife is thrust in her back. Whether repeal of prohibition measures will bring 
about a judicial abrogation of this rule, or whether the situation will be corrected by 
constitutional amendment, remains to be seen. All of which is in passing. 

Frankly, then, one of the purposes of the Congressional Act now under discussion 
is to prevent the criminal from deliberately using one or two of these constitutional 
provisions as a sword against society. It is also designed to aid and assist state 
governmental agencies in the enforcement of local laws, to simplify rendition—or 
extradition, as it is commonly called—between the states, and to provide means of 
interstate rendition of fugitive witnesses. 

Turning attention, first, to the subject of extradition of accused persons. 

While it may be said that, prior to adoption of the Federal Constitution, the extra- 
dition of criminals depended largely upon international comity, we find by Win- 
throp’s History of New England,’ as later pointed out by the United States Supreme 
Court,® that as early as 1643, by “articles of confederation between the plantations 
under the government of Massachusetts, the plantations under the government of 
New Plymouth, the plantations under the government of Connecticut, and the 
government of New Haven, with the plantations in combination therewith,” these 
plantations pledged themselves to each other, that, upon the escape of any prisoner 
or fugitive for any criminal cause, whether by breaking prison, or getting from the 
officer, or otherwise escaping, upon the certificate of two magistrates of the jurisdic- 
tion out of which the escape was made, that he was a prisoner or such an offender at 
the time of the escape, the magistrate, or some of them, of “the jurisdiction where, 
for the present, the said prisoner fugitive abideth, shall forthwith grant such a war- 
rant as the case will bear, for the apprehending of any such person, and the delivery 
of him into the hands of the officer or other person who pursueth him; and if there 
be help required for the safe returning of any such offender, then it shall be granted 
unto him that craves the same, he paying the charges thereof.” It will be seen that 


®See Note (1934) 88 A. L. R. 348: The following states have adopted the rule denying admissibility: 
Florida, Idaho, Illinois, Indiana, Kentucky, Michigan, Mississippi, Missouri, Montana, Oklahoma, Oregon, 
South Dakota, Texas, Washington, West Virginia, Wisconsin, Wyoming. 
72 Winturop, History oF New ENGLAND, 1630-1649 (Hosmer ed. 1908) 100, 104-5. 
° Ex parte Kentucky v. Dennison, 24 How. 66 (U. S. 1861). 
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this agreement gave no discretion to the magistrate of the government where the 
offender was found; but he was bound to arrest and deliver, upon the production of 
the certificate under which the offender was demanded. 

It is also to be noted that prior to this intercolonial agreement, indeed, so far as 
we can ascertain, throughout European and American history, the right of an asylum 
state or country to arrest and surrender a fugitive fleeing from the justice of another 
nation or state has received uniform recognition. Thus, as pointed out by the 
Supreme Court of New Jersey,® the English Court of King’s Bench, during a very 
early period, and in Rex v. Hutchinson,© upon habeas corpus, refused to bail a 
prisoner who was committed on suspicion of murder committed in Portugal. And 
in the case of Lundy,’ it was agreed, on a consultation of all the judges, that there 
was nothing in the habeas corpus act to prevent a person guilty of a capital offense 
in Ireland (then a distinct kingdom) being sent there to be tried. 

When the thirteen colonies, having attained the status of separate and inde- 
pendent sovereignty, joined in the Articles of Confederation for mutual support, they 
entered into a compact respecting fugitives from justice, in the following words: 





If any Person be guilty of, or charged with, treason, felony, or other high misdemeanor 
in any state, shall flee from Justice, and be found in any of the united states, he shall upon 
demand of the governor or executive power, of the state from which he fled, be delivered 
up and removed to the state having jurisdiction of his offense.1? 


This agreement, however, in the absence of a strong, central government vested 
with powers to administer it, had no more force or effect than any other treaty 
between states, and the return of the criminal fugitive, or escaped prisoner depended 
almost entirely upon the discretion of the government of the asylum state. 

The Constitution later adopted, however, sought to change this status, and was 
not formed merely to guard the states against danger from foreign nations, but 
mainly to secure union and harmony at home, and safety against injustice from one 
another.’* Certain definite and enumerated powers were conferred upon the three 
coordinate departments of government, and these gave rise to implications of power 
not otherwise expressed.** 

Among the powers thus enumerated and delegated was one dealing with the sub- 
ject of interstate rendition. With some slight substantive changes, the provisions 
of the extradition compact of the Articles of Confederation were embodied in the 
Constitution. Article IV, Section 2, Clause 2, provides: 

A Person charged in any State with Treason, Felony, or other Crime, who shall flee 
from Justice, and be found in another state, shall on Demand of the executive Authority 
of the State from which he fled, be delivered up, to be removed to the State having Juris- 
diction of the Crime. 


° Matter of Fetter, 3 Zab. 311, 57 Am. Dec. 382 (N. J. 1852). 

7° 3 Keble, 785, 84 Eng. Repr. 1011 (1677). 

42 Vent. 314, 86 Eng. Repr. 460 (1690). # Art. OF ConFED. art. IV, par. 2. 

™ See League v. De Young, 11 How. 185, 203 (U. S. 1851); Ableman v. Booth, 21 How. 506, 517 
(U. S. 1859); 6 R. C. L. (1915) 21. “6 R.C. L. (1915) 134. 
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It was intended by this provision of the Constitution to confer authority upon 
Congress to deal with such subject. The Act of 1793'° was enacted for the purpose 
of controlling the subject in so far as it was deemed wise to do so, and its provisions 
were intended to be dominant and, so far as they operated, controlling and exclusive 
of state power.*® 

This statute made it the duty of the governor of an asylum state, upon requisition 
of the executive of the state of primary jurisdiction over the fugitive and his crime, 
to honor the demand and issue his warrant authorizing arrest and removal. But in 
a case decided by the Supreme Court of the United States in 1861,’7 where the 
governor of Ohio refused to honor the requisition of the executive of Kentucky, and 
mandamus was sought in the Supreme Court to compel him so to do, it was dis- 
covered that in spite of the duty imposed upon him by act of Congress, the federal 
court was powerless in the premises; and it was held that while extradition between 
the states is provided by the United States Constitution,’® and the Congress has 
enacted laws thereon,’® if the governor of the asylum state refuses to discharge his 
duty, there is no power delegated to the general government, either through the 
judicial department or any other department, to use any coercive means to compel 
him. 

Thus it appeared that the central government was powerless in the premises, 
that the matter of rendition in any particular case rests entirely in the discretion of 
the governor of the asylum state, and that should he choose to consider extraneous 
evidence bearing upon the guilt or innocence of the accused, or other facts actually 
barred from his province, whether political or otherwise, he might do so with im- 
punity. Just how many abuses have actually arisen because of this deplorable condi- 
tion of affairs we do not profess to know. But the fact remains that up to the 
moment when the Congressional Act of May 18, 1934, was approved by the Pres- 
ident, the governors of asylum states held the key to the situation. It will be readily 
seen, therefore, that in respect to interstate rendition alone, without reference to its 
other provisions respecting witnesses, the measure is an extremely salutary one, well 
calculated and designed to render immeasurable assistance and aid to conscientious 
enforcers of the criminal law. No longer may the criminal offender hide behind the 
skirts of a politically-minded chief executive, but on proper complaint to the federal 
authorities of the district from whence the criminal has fled, steps may be taken for 
the speedy return of the offender.*° 


%y Strat. 302, 81 U. S. C. A. §662. 

Innes v. Tobin, 240 U. S. 127, 36 Sup. Ct. 290 (1916). 

" Supra note 8. ° 8 U. S. Const. art. tv, §2. ™ See note 15, supra. 

™ Procedure for the removal of a person accused of a federal crime from the federal judicial district in 
which he is found to that in which he is to be tried is more expeditious than that employed between states. 
The order of removal is issued by the federal district judge after a hearing usually held before a United 
States Commissioner. See 1 Stat. (1789) 91, as amended, 18 U, S. C. A. §591; Harpy, REMOVAL OF 
FEDERAL OFFENDERS (1929) 9. The provision in the 1934 Act that the crime shall be deemed! to have 
been committed in the district from which the fugitive fled assures that the place of trial will be within 
that district. The federal prisoner, when brought within the confines of the state, will, of course, be 
subject to state criminal process. 
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While this is a “consummation devoutly to be wished,” the provision of the Act 
which makes it possible to bring a fleeing witness within the territorial jurisdiction 
of the court of crminal jurisprudence, where the culprit may be dealt with expedi- 
tiously, is of still more vital importance to those charged with orderly administration 
of the laws. It has often happened, within the experience of the writers of this 
article, that men actually guilty of the crime of first degree murder have escaped just 
and merited punishment because they have succeeded in inducing the only witness 
of their crime to flee across the state line. 

Prior to the passage of this Act of Congress, the Michigan state legislature, in 
adopting a code of criminal procedure, provided, in substance, for the rendition of 
witnesses to other states and countries.21 It authorizes the issuance of a witness 
subpoena by any court of competent jurisdiction, commanding the person to attend 
the court of the interested state or country and testify in the pending criminal pro- 
ceeding. But this act may be invoked only by the authorities of those nations or 
states which have adopted a reciprocal measure according to Michigan like privileges 
and courtesies.*? Thus limited, it is seldom utilized and, moreover, possesses certain 
weaknesses in its administration. Manifestly, should a witness flee from Ohio to 
Michigan, and there be served with a subpoena to appear at a session of the court of 
common pleas, subject only to the penalty of contempt proceedings instituted before 
some Michigan judge, further escape might be had by crossing the international 
boundary line into Ontario or by travelling on to Chicago. There is no provision for 
his arrest and surrender. 

Article II, Section 19, of the Michigan constitution contains a provision found in 
the “bill of rights” of the majority of states. It reads as follows: 


Sec. 19. In every criminal prosecution, the accused shall have the right . . . to be 
confronted with the witnesses against him; to have compulsory process for obtaining 
witnesses in his favor; .. . 


Sections 77 and 78, of Chapter 7 of the Michigan code of criminal procedure, in 
line with other state codes, contains the following provisions: 


Sec. 77. When an issue of fact shall be joined upon any indictment, the court in which 
the same is pending may, on application of the defendant, grant a commission to examine 
any material witnesses residing out of this state, in the same manner as in civil cases. 

Sec. 78. Interrogatories to be annexed to such commission shall be settled and such 
commission shall be issued, executed and returned in the manner prescribed by law in 


2! Micu. Pus. Acts 1927, No. 175, c. 7, §80, 3 Micu. Comp. Laws (Cahill, 1929) §17283, as amended 
by Micu. Pus. Acts 1931, No. 309. 

“In addition to Michigan, the following states have statutes providing for the securing of witnesses 
from other states in criminal prosecutions: Connecticut, Iowa, Maine, Massachusetts, Nevada, New Hamp- 
shire, New York, North Dakota, Rhode Island, South Dakota, Vermont, and Wisconsin. Of these only 
the Connecticut, New Hampshire, and Vermont acts are not reciprocal. The Uniform Act to Secure the 
Attendance of Witnesses from Without the State in Criminal Cases, which is reciprocal, has been adopted 
by six o! the foregoing states. See 9 Un. Laws Ann. (Supp. 1934) 6. This Act is digested in Dean, The 
Interstote Compact—A Device for Crime Repression, infra at p. 469. 
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respect to commissions in civil cases, and the deposition taken. and returned thereon shall 
be read in the same cases, and with like effect in all respects as in civil cases.28 


Consideration of the constitutional provision, which recognizes the right to be 
confronted by the witnesses, in conjunction with the statutory mandate authorizing 
the taking of depositions of witnesses in foreign jurisdictions “on application of the 
defendant,” further illustrates the unjust and unfair balance which is sometimes 
struck between the rights of the individual accused and the rights of the community 
wronged by his criminal acts. Protected by the constitutional provision recognizing 
the right of confrontation with the witnesses, the accused may rest assured that the 
testimony of state’s witnesses cannot be taken outside the jurisdiction of the court 
without his express consent. And, under the privileges accorded him by the code, 
he is likewise confident of the right to produce the testimony of foreign witnesses 
“in his favor.” 

It has been held by the majority of courts, including Michigan, that depositions 
in criminal cases, which were unknown and unauthorized at common law,?* are 
barred from evidence in criminal cases, on behalf of the state, in all courts of record. 

Quite early in its history, the Supreme Court of Michigan held, obiter dictum, 
that the Constitution does not permit the taking of depositions in criminal cases.?® 
And this principle has since been recognized, though the state may introduce in 
evidence the testimony of a witness taken on a former trial, when the witness has 
since died, or become incapacitated, provided the privilege of cross-examination was 
accorded the defendant in the first instance.*® And an accused person on trial, per- 
sonally or through his counsel may waive the constitutional right to confrontation 
of witnesses.?7 

The basic principle underlying the rule of confrontation is that it serves the 
primary purpose of conserving the right of cross-examination. While this may be 
just, yet, with all due respect for the opinions of courts of last resort, might it not 
be said that the taking of a deposition in behalf of the state, in a foreign jurisdiction, 
upon proper auspices, and at the expense of the prosecution, where adequate oppor- 
tunity would be afforded to indulge fully in cross-examination, under charge of a 
judicial officer, would do no violence to constitutional rights? It might be said that 
this view fails to consider the advantage derived by judge and jury from observation 
of the conduct and demeanor of the witness on the stand. Granting this to be true, 
does not the state suffer the same disadvantage when a witness, “on application of 
the defendant,” testifies before a commissioner in a foreign state? And should a 
criminal be permitted to escape his just punishment simply because of such advan- 

% 3 Micu. Comp. Laws (Cahill, 1929) §§17291, 17292. (Italics added.) 

*8R.C. L. (1915) 86; sbid. 1134. State v. Hill, 2 Hill 607, 27 Am. Dec. 406 (S. C. 1835); Ex parte 


Harkins, 6 Ala. 63, 41 Am. Dec. 38 (1844); Blanchard v. State, 21 Okla. Crim. Rep. 263, 207 Pac. 96 
(1922). 

* People v. Sligh, 48 Mich. 54, 11 N. W. 782 (1882). 

* People v. Droste, 160 Mich. 66, 125 N. W. 87 (1910). 

*" People v. Murray, 52 Mich. 288, 17 N. W. 843 (1883). 
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tages and disadvantages? Has not the time arrived when we must strike a more 
even balance between the rights of the accused and the rights of the state? 

To balance the equities between accuser and accused, to prevent felonious escape 
on somewhat technical grounds and, at the same time, restrain the flight of witnesses 
from the performance of their most sacred duty as citizens, and, in a measure, to 
insure their return, are the primary objects and purposes of this Congressional Act. 
If constitutional, it will give to the prosecuting official an effective weapon in his 
enforcement of the law. 

We say, advisedly, “if constitutional,” for this test is yet to be met. 

If there be justification for the Act, it will be found in Article I, Section 8, Clause 
3, of the Federal Constitution, which’ delegates to the Congress power, “to regulate 
Commerce with foreign Nations, and among the several States, and with the Indian 
Tribes.” 

Does the Act come within this field? 

In our article published in the June number of the Detroit Law Review,?* we 
considered several of the cases decided by the Supreme Court of the United States, the 
majority of which have sustained acts of Congress designed to regulate and control 
interstate commerce. Had the words of the Constitution been given their narrow 
and technical meaning, then without doubt the Congress would have been limited 
to the regulation of goods and chattels transported in the course of trade from state 
to state. But the Supreme Court, early in its history, gave the provision a liberal 
construction, and permitted the Congress to go far afield. Under these decisions, the 
delegated powers contained in this article and section have been stretched to the 
limit, and, while it was not intended by the founders that the central government 
should exercise extensive police powers, nevertheless the Supreme Court has directly 
sanctioned certain acts of the Congress which have dealt more with morals than 
with trade. This is, we believe, as it should be. Not to deprive the individual state 
governments of any of their police powers, but to supplement such powers, to give 
them life, to aid and assist the states in the administration of their laws—such is the 
spirit of the decisions to which reference has been had. 

We take the liberty, at this time, of citing in the footnotes certain of the more 
important cases decided by our Supreme Court in construing and implementing this 
provision of the Constitution, and in defining the limits beyond which the Congress 
may not go in regulating interstate and foreign commerce.”® 


* Supra note 2. 

® Jacobson v. Massachusetts, 197 U. S. 11, 25 Sup. Ct. 358 (1904), defining the police power of the 
states. 

Lambert v. Yellowley, 272 U. S. 581, 47 Sup. Ct. 210 (1926); Hamilton v. Kentucky Distilleries, etc. 
Co. 251 U. S. 146, 40 Sup. Ct. 106 (1919); Rupert v. Caffey, 251 U. S. 264, 40 Sup. Ct. 141 (1919), 
holding that exercise of constitutional federal power may be attended. by incidents of police power and 
may accomplish a similar purpose. 

Gibbons v. Ogden, 9 Wheat. 1 (U. S. 1824). Justice Marshall’s definition of “commerce.” 

New York v. Miln, 11 Pet. 102 (U. S. 1837), expressly overruled in Smith v. Turner, 7 How. 282 
(U. S. 1849), holding that passengers from one state to another are subjects of commerce within the 
exclusive jurisdiction of the Congress to regulate. 
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Summing up such arguments as we advanced, in our former article, to sustain 
the validity of this act, we repeat what was said on that occasion: 


Thus it will be seen, from a study of the cases cited, as well as other authorities to 
which attention might possibly be directed, that the broad plenary power of the Congress 
to regulate interstate commerce has by judicial construction been extended to cover many 
situations which, technically speaking, do not come within the field of commerce in its 
narrower sense. As defined by our highest court, “commerce” includes not only the trans- 
portation of articles of trade, but the passage from state to state of persons as well, and 
more especially and appropriately is this true where such passage or transportation is for 
the purpose of furthering immorality, dishonesty, crime, or any other endeavor inimical 
to the welfare of the nation, or any state of the union. In short, as we have already 
observed, the tendency grows stronger to exercise this plenary power as a means of con- 
trolling, regulating and prohibiting crime itself. 

If the rule laid down by our supreme court may be applied to foot passengers over an 
interstate bridge, to women travelling for immoral purposes, to diseased cattle, to stolen 
motor vehicles, and, latterly, to kidnapers, why should it not be extended to cover those 
persons who defeat the due administration of justice by fleeing from state to state in order 
that they may escape performance of their duty to testify as witnesses in criminal prosecu- 
tions? Such conduct strikes at the very roots of government and defeats the purpose for 
which society is organized. 

Although it may be impossible to predict the ultimate judicial fate of this legislative 
measure in the event of attack on constitutional grounds, so long as the question is open 
it is our opinion that the act does not interfere with the exercise of any governmental 
powers inherent in the states; that it constitutes a legitimate exercise of one of the enu- 
merated powers expressly delegated to the Congress; and that, under such sanction, it 
affords to law-enforcing agencies throughout the country a necessary and much-needed 
weapon. 


Pensacola Telegraphic Co. v. Western Union Telegraph Co., 96 U. S. 1, (1877), extending the term 
“commerce” to include the sending of telegraphic messages from state to state. 

Covington & Cincinnati Bridge Co. v. Kentucky, 154 U. S. 204, 14 Sup. Ct. 1087 (1894), holding that 
foot-passengers and other traffic over an interstate bridge are within the exclusive power of the Congress 
to regulate. 

Champion v. Ames, 188 U. S. 321, 23 Sup. Ct. 321 (1903), discussing the “bridge case,” supra, and, 
under the principles there laid down, sustaining an act of the Congress which prohibited the carriage of 
lottery tickets. 

Hoke v. United States, 227 U. S. 308, 33 Sup. Ct. 281 (1913) and Caminetti v. United States, 242 
U. S. 470, 37 Sup. Ct. 192 (1917), sustaining as constitutional the Mann Act, or “White Slave Law,” 
so-called, forbidding the transportation, etc., of women for immoral purposes. 

Hammer v. Dagenhart, 247 U. S. 251, 38 Sup. Ct. 529 (1918), distinguishing the Hoke and Caminetti 
cases, supra, and holding unconstitutional the Child Labor Law, so-called. This, in our opinion, is the 
only authority which might possibly prove a stumbling block to the act in question. 

United States v. Hill, 248 U. S. 420, 39 Sup. Ct. 143 (1919), ruling that the Congress may exercise 
its plenary authority over interstate commerce either in aid of or without reference to the particular policy 
of law of any given state. 

Brooks v. United States, 267 U. S. 432, 45 Sup. Ct. 345 (1925), upholding, as against constitutional 
objections, the Dyer Act, barring from interstate commerce a motor vehicle “knowing the same to have 
been stolen.” There said by Chief Justice Taft: “The objection to the act cannot be sustained. Congress 
can certainly regulate interstate commerce to the extent of forbidding and punishing the use of such 
commerce as an agency to promote immorality, dishonesty, or the spread of any evil or harm to the 
people of other states from the state of origin. In doing this it is merely exercising the police power, 
for the benefit of the public within the field of interstate commerce.” 

And see Thornton v. United States, 271 U. S. 414, 46 Sup. Ct. 585 (1926). 














FEDERAL ANTI-THEFT LEGISLATION 


Jerome Hatt* 


INTRODUCTION 


Two principal points of view dominate interpretations of social phenomena. On 
the one hand emphasis is placed upon impersonal, dynamic forces—the “conditions” 
of life, which, at any particular moment, appear to be unmodifiable by human design 
in any appreciable degree. Many aspects of the environment, the needs of the biolog- 
ical organism, and a whole congeries of habitual, general and standardized human 
behavior (the “institutions”)—all seem to hold us in a vise from which there is no 
immediate escape. 

On the other hand, one may emphasize the efforts of man to control, to direct, 
and to modify his course of life, and the immediately recognizable effect of such 
behavior. The relative importance given to each type of phenomena depends upon 
many factors. The nature of the issues insures their survival into the indefinite 
future. 

Laws, like other social phenomena, fall into these two molds. Thus we can 
regard any enactment as a “normal” manifestation of a particular culture. Existing 
conditions and institutions—social, political, economic, religious, and so forth—pro- 
duce certain expected forms of law. These institutions must be conceived of as 
operating according to universal laws of causation; any phenomenon, viewed in this 
light, is a necessary effect. Contemporary penal legislation in this country will, 
accordingly, be the result (and reflection) of beliefs in freedom of the will arising 
from prevalent religious and philosophic views, of assumptions regarding deterrence 
by punishment, of our social and economic organization, and so forth. 

The other interpretation requires an evaluation of any law as an instrument of 
policy, a deliberate effort to direct certain aspects of human affairs wisely. Obviously, 
certain standards must exist, avowed or implicit, by reference to which a judgment 
can be made regarding the wisdom or unwisdom of any particular law. Unfor- 
tunately, however, in the field of law, the necessary standards are, for the most part, 

*Ph.B., 1922, J.D., 1923, University of Chicago. Member, Illinois Bar. Assistant State’s Attor- 
ney, Cook County, Ill., summer of 1931. Lecturer on Law, Indiana University (Gary Extension) 1924- 
1929. Professor of Law, University of North Dakota, 1929-1932. Special Fellow of Columbia University, 


1932-1934. The Benjamin Research Fellow, Harvard Law School, 1934-1935. Author of Theft, Law and 
Society (to be published by Little, Brown & Co., Boston). 
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either unknown, or so general and amorphous that it is impossible to arrive at judg- 
ments which are sufficiently specific to assist in actual legislation.* 

Since legislation can be viewed as purposeful conduct, evaluation of any enact- 
ment must be in terms of its accomplishment of a designated end. The sound ob- 
jectives of any law may, I think, be determined by reference to the social problem? to 
which it relates. By a study of both enactment and social problem it should be 
possible to determine (within the limits of certain assumptions and of the nature of 
the data) whether a law represents (a) understanding of the social problem to be 
solved, and (b) an intelligent use of means to achieve necessary (or desired) ends. 


Tuert as A SociaL ProspLEM 


Many social problems arise from the commission of so-called crimes “against 
property.” We center upon those of greatest importance for federal criminal law. 
The interests affected are important. While, in the individual case, loss of property 
is not as serious as loss of life, the damage caused by the first type of criminality 1s 
so widespread and so frequent that it is impossible to state which is the more 
destructive socially. 

This predominance of crimes against property is not new. Certainly since the 
18th century in England (and we may well suspect this is true in other countries 
whose economic structures have shown accelerated expansion in modern times) this 
criminality (especially theft) has been by far the most frequent. 

A glance at the Uniform Crime Reports reveals the overwhelming importance of 
these offenses in the United States. For example, in 1931, larceny alone (including 
auto theft) accounted for more than 70 per cent of all the major (Part I) offenses. 
If robbery is considered a crime against property, then this type of offense constituted 
more than 96 per cent of the Part I category. Even if robbery is classified as a crime 
against the person, these latter offenses constituted only 9 per cent of the group; and 
without robbery (5.2 per cent), crimes against the person were less than 4 per cent 
of these major offenses. These figures appear to be typical not only for many 
American states* but also for highly industrialized European countries. In England, 
for example, during 1930, the crimes of larceny, fraud, and receiving stolen goods 
constituted almost 83 per cent of all of the indictable offenses of that year; and 

* Broad generalizations may be adequate for some purposes; the legislator (or the specialist who advises 
him) needs sharper tools. 

*I pass over any attempt to discuss “social problem.” Mere dictionary definition will not suffice; more 
than that is impossible here, and I do not know of any discussion in the many books on social pathology, 
disorganization, etc., that is worth reading in this connection. 

® See, e.g., STATEMENTS OF THE NUMBER OF CRIMINAL OFFENDERS COMMITTED TO THE DIFFERENT 
Gaots 1n ENGLAND AND WALES, etc. (1819) showing statistics for 1812-1818. 

“See Itt. Crime Survey (1929) 59-61; REPoRT OF CriME Comm. oF N. Y. FoR 1925, 330. 

For 1933, offenses known to the police, rates per 100,000 population: Murder and Non-negligent 
Manslaughter—7.1; Manslaughter by Negligence—4.8; Rape—5.9; Aggravated Assault—50.7; Robbery— 


102.5; Burglary, Breaking or Entering—379.2; Larceny, Theft—762.0; Auto-theft—320.4. 4 UNiFoRM 
Crime Rep. (1933) No. 4, p. 4. 
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larceny, alone, accounted for over 75 per cent.5 We have, therefore, to deal with 
large numbers of offenders, large numbers of victims and large losses—both finan- 
cially and in those many other aspects of social life which cannot be measured but 
are none the less perceptible and important. 

The nature of the social problems arising from crimes against property is further 
indicated by the typical forms of behavior characterizing the offenses. These types 
may for the present discussion be limited to (1) offenses committed to secure goods 
for immediate consumption, and (2) offenses committed as a business.® 

The first form of criminality may be a direct reaction to the biological demands 
of the organism to survive. Frequently more than mere subsistence is involved. 
Thus the criminal receiving of property which is consumed by the recipient is also 
non-professional behavior. The conditions surrounding it may be quite different 
from those concomitant with crimes caused by poverty or mental disease.” 

Theft as a business (represented chiefly by the criminal receiver) has become 
especially important since the rise of modern technology and commerce. It is a 
major industry with transactions running into millions of dollars annually. In some 
respects dealing in stolen goods is indistinguishable from legitimate business. It 
requires an organization which functions along typical patterns of behavior. Motiva- 
tion and the essential activities involved in the conduct of any business are common 
in both types of enterprise. By this set of characteristics, dealing in stolen property 
as a business must be distinguished from offenses committed to obtain goods for 
immediate consumption. On the other hand it is equally necessary to distinguish 
dealing in stolen goods from the operation of legitimate enterprises. The necessary 
characteristics are numerous. The nature and importance of this aspect of the 
social problem as well as the limitations and quality of federal control—consisting 
solely of legal instrumentalities, operating within a narrow boundary—clearly indi- 
cate the principal objective to be attained, namely, restriction of the business of 
dealing in stolen goods. 


INTERSTATE ASPECTS OF THE SOCIAL AND LEGAL PROBLEMS 
Recent hysteria brought on by a number of sensational crimes has given rise to 
insistent demands for vastly increased federal activity in criminal law administration. 
The problem requires an analysis of the facts, of the relevant legal sanctions and of 
the feasibility of modifying the latter. The bare outline of such an inquiry, as it 
applies to the problem under consideration, may be briefly indicated. 


*CrimINnaL Statistics, ENGLAND AND WALES, 1930 (1932) table E, p. 10; and see table D, p. 16, 
giving statistics for theft from 1900-1930. 

* Limitation of space prevents discussion of the many social problems here involved. I can only warn 
that the above represents enormous simplification. The discussion is being pointed at federal control with 
recognition of the limitations of that control, as constituted. 

* Obviously the means required to prevent each will differ. The above discussion is restricted in order 
to isolate the professional offender. Cf. the writer’s forthcoming book, THEFT, Law anp Society (Little, 
Brown & Co., Boston). 

8 Ibid.; also Prison Com., Assn. GRAND Jurors oF N. Y. County, CRIMINAL RECEIVERS IN THE UNITED 


States (1928) 76-79. 
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A sensational crime has importance for many communities other than that within 
the legal jurisdiction of its occurrence. A Lindbergh kidnaping profoundly affects 
the behavior of numerous persons throughout the country. But it does not do so by 
any acts which are at present Jegally significant. Quite aside from the technicalities 
arising from dual government, the relationship between the initial criminal behavior 
and that stimulated in other states is psychic rather than physical. As legal science 
is now constituted, such subtle effects are beyond its ken. 

Next, we find a number of situations, the essentials of which are found within 
one state, but which include behavior that provides a technically sound basis for 
federal intervention. The classic example is prosecution of notorious offenders for 
violation of the national income tax laws. Al Capone and “Waxey” Gordon are 
outstanding cases. Any United States district attorney in a large city can cite 
numerous other instances of federal prosecution of offenders whose principal crim- 
inality is entirely within the jurisdiction and against the laws of a single state. 

Finally, there is that area of criminality which is directly and essentially within 
the scope of federal law. This is probably true within the normal operation of the 
federal criminal law, i. e., where the indictment sets forth the principal offense and is 
not used as an indirect method of eliminating an offender for other, generally more 
serious crimes. 

Several types of theft and related offenses have been the subjects of national legis- 
lation.? Theft of property from trains operating in interstate commerce is directly 
within the scope of federal jurisdiction.1° More closely related to the latest federal 
legislation is the National Motor Vehicle Theft Act,’ passed in 1919. Representative 
Dyer, who sponsored this Act,’* pointed out that there was very wide demand for 
the law; that state laws were inadequate to meet the evil because thieves took auto- 
mobiles across state lines where they had associates who received and sold them; that 
the losses resulting from this theft of automobiles were very large and that the situa- 
tion was getting worse; that rates were advancing so rapidly that it was difficult for 
owners of cheaper cars to obtain theft insurance; and that the cost of insurance had 
increased 100 per cent on the cheaper cars within one year. He stated that the 
purpose of the law was to suppress crime in interstate commerce, and he pointed out 

° “Approximately half of the sections in the present federal penal code are concerned with various 
forms of dishonesty (larceny, embezzlement, counterfeiting, bribery, false pretenses, etc.) but of the sec- 
tions which have been added since 1900 about one-third are concerned with dishonesty.” Sutherland and 
Gehlke, Crime and Punishment, 2 Recent SoctaL TRENDS (1932) 1119. 

9 37 Srat. 670 (1913), amended by 43 Start. 793 (1925), 18 U. S.C. A. §409. “An act to punish 
the unlawful breaking of seals of railroad cars containing interstate or foreign shipments, the unlawful 
entering of such cars, the stealing of freight,” etc. 

4 41 Stat. 324 (1919), 18 U. S. C. A. §408. “Whoever shall transport . . . in interstate or foreign 
commerce a motor vehicle, knowing the same to have been stolen, shall be punished by a fine of not 
more than $5,000, or . . . imprisonment of not more than five years, or both. Whoever shall receive, 
conceal, store, barter, sell, or dispose of any motor vehicle,” etc. 


™ Report of the Committee on the Judiciary, H. R. Rep. No. 312 (1919), to accompany H. R. 9203, 
66th Cong., 1st Sess. 
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that the power granted Congress under the Commerce Clause was adequate to 
sustain the proposed statute.1% 

The bill was adopted October 29, 1919. In 1925 the Supreme Court, in the case 
of Brooks v. United States, held the Act (the Dyer Act, as it came to be known) to 
be constitutional.1# Eleven years after the passage of the law, Representative Dyer 
stated that he was very dissatisfied with its administration by the courts, particularly 
because young boys were being sentenced to the federal prisons; and he threatened to 
submit a bill to repeal the Act entirely unless it was administered more humanely.*® 

Even if the above laws did cope adequately with the relevant social problems, they 
would barely touch the area of professional theft which operates interstate. Bonds 
stolen in Chicago are marketed in Los Angeles. Furs seized in New York are 
shipped into many states. Automobiles and jewels are not only transported inter- 
state, but are also exported on a large scale. Clearly the business of dealing in stolen 
merchandise does not merely affect interstate commerce. It is interstate commerce 


on a very large scale. 
Several attempts were made to secure passage of federal legislation designed to 


In support he quoted the United States Supreme Court in the case of Pensacola Telegraph Co. v. 
Western Union Telegraph Co., 96 U. S. 1 (1877). 

267 U. S. 432, 45 Sup. Ct. 345 (1924). Chief Justice Taft stated: 

“Tt is known to all men that the radical change in transportation of persons and goods effected by the 
introduction of the automobile, the speed with which it moves, and the ease with which evil-minded 
persons can avoid capture, have greatly encouraged and increased crimes. One of the crimes which has 
been encouraged is the theft of the automobiles themselves and their immediate transportation to places 
remote from homes of the owners. Elaborately organized conspiracies for the theft of automobiles and 
the spiriting them away into some other state, and their sale or other disposition far away from the owner 
and his neighborhood, have roused Congress to devise some method for defeating the success of these 
widely spread schemes of larceny. The quick passage of the machines into another state helps to conceal 
the trail of the thieves, gets the stolen property into another police jurisdiction and facilitates the finding 
of a safe place in which to dispose of the booty at a good price. This is a gross misuse of interstate com- 
merce.” (267 U. S. at 438-439). See also Kelly v. U. S., 277 Fed. 405 (C. C. A. 4th, 1921); Whitaker 
v. Hitt, 285 Fed. 797 (Ct. of App. D. C. 1922); Katz v. U. S., 281 Fed. 129 (C. C. A. 6th, 1922); U. S. 
v. Winkler, 299 Fed. 832 (W. D. Tex. 1924); Hughes v. U. S., 4 F. (2d) 387 (C. C. A. 8th, 1925). 

The report of the Attorney General of the United States for the fiscal year 1932 shows that during that 
year the federal government operating under the Dyer Act recovered 3322 stolen motor vehicles valued at 
$416,644.75. From the enactment of this law in October, 1919, to 1932, 31,343 stolen motor vehicles, 
valued at $21,716,836.20 have been recovered in cases in which the Bureau of Investigation participated. 
Rep. Att’y GEN. 1932, at 107. 

* “The district attorneys and the courts have been sending many of these young men to the peniten- 
tiary, and I want to call your attention to this letter, which I have received from the superintendent of 
prisons of date January 24: 

‘Out of the 450 Federal boys in the National Training School here in Washington, nearly 200 are 
violators of the Dyer Act, with the ages distributed as follows: 

‘Two boys 12 years of age, 6 boys 13 years of age, 19 boys 14 years of age, 31 boys 15 years of age, 
64 boys 16 years of age, 48 boys 17 years of age, 19 boys 18 years of age, 1 boy 19 years of age, and 1 boy 
22 years of age. 

‘I have before me now for parole consideration the cases of four youngsters sent from the middle dis- 
trict of Tennessee to the Missouri Reformatory at Boonville, ages, respectively, 12, 13, 14 and 15 years 
of age’.” 72 Conc. REc. 2494 (1930). 

Cf.. “Arrests and prosecutions under the Dyer Act, however, include a surprisingly large number of 
youthful joy-riders who take cars for temporary use. From 29 cities the reports show an average of 34.9% 
of automobiles stolen by habitual thieves.” Report To THE SECTION oF CriMINAL Law AND CRIMINOLOGY 
OF THE AMERICAN Bar ASSOCIATION, 1928, at 4. 
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cope with the problem of interstate theft, which culminated in the enactment of the 
law approved May twenty-second of this year. An examination of the Congres- 
sional hearing on an earlier bill will be helpful in understanding the enacted law. 


Tue LaGuaroia Brit oF 1929 


The bill’? which was most discussed was that introduced on January 31, 1929 by 
Representative LaGuardia.’* Its proponents emphasized the following points: 

1. “With the growth of transportation in this country there has come into exist- 
ence the interstate fence; so that goods which are stolen from railroad cars, transpor- 
tation companies, or are stolen in great cities and gotten into railroads and sent over 
State lines are received and with relative safety disposed of by criminals in other 
places than the scene of the crime . . . the use of an interstate transportation agency 
practically puts these stolen goods into interstate commerce.”!® 

2. The chief virtue of the bill would be “in terrorem,” that is, “it serves notice on 
the maintainers of interstate fences that they have the Federal Government to deal 
with and can no longer count upon the difficulties with which States are em- 
barrassed.”?° 

3. Related somewhat to the above, was the suggestion that there was little interest 
in prosecuting a local receiver in cases where the theft was committed outside of the 
state because in such cases there was no injured complainant on hand to press the 
case upon the prosecuting officials. 


* Public, No. 246, 73rd Cong. 2d Sess. (1934). “An Act to extend the provisions of the National 
Motor Vehicle Theft Act to other stolen property.” For the provisions of this Act, see p. 433, infra. 

* A similar bill was the Yates-Cummings (H. R. 7472, 69th Cong., 1st Sess.) introduced January 12, 
1926. Next came H. R. 96, 7oth Cong., 1st Sess., introduced on December 5, 1927. This bill was opposed 
by the Department of Justice and other government officials. Attorney-General Sargent and H. W. Lord 
of the Treasury Department opposed it because it was “in conflict with the financial program of the 
President” (Letters published in connection with the debate, February 5, 1930, on H. R. 10287, 72 Cone. 
Rec. 3229). Mr. J. Edgar Hoover, head of the Bureau of Investigation, opposed the passage of the bill 
because it “would make a veritable police force of federal investigating agents throughout the country”; 
it “would require a large number of special agents to properly enforce it”; substantially increased appro- 
priations would be required to enforce the law; and said that, in any event, a minimum of $1,000 should 
be involved before federal jurisdiction should attach. Jd. at 3229-3230. 

%*H. R. 10287, 7oth Cong. rst Sess., “A bill to prohibit the sending and receipt of stolen property 
through interstate and foreign commerce.” The LaGuardia bill was referred to the House Committee on 
the Judiciary which held hearings on April 3 and 4, 1928. 

As preliminary persuasive information, the Committee was told that the National Crime Commission 
was “earnestly in favor of the bill” (p. 21); that it was the only bill before Congress which the Com- 
mission thus actively favored; that it was in strict analogy to the interstate automobile law (Dyer Act); 
that it probably had the “widest publicity and the most favorable reception of any piece of proposed 
legislation for a long time of anything like the same character” (p. 8). Two hundred and fifty editorials 
appearing in newspapers in all the states were filed along with letters from prosecuting attorneys, 
attorneys general, and numerous representatives of business interests (p. 14). William Green, President 
of the American Federation of Labor, stated that in supporting the proposed bill he was “but reflecting 
the sentiment and the feelings of millions of working men and women in this country” (p. 15). He 
said that labor was injured by the sale of stolen goods in competition with merchandise manufactured 
and sold legitimately. Dean Justin Miller reported that the members of the American Bar Association 
committee were unanimously in favor of the bill, and he filed letters from a number of judges and leading 
attorneys (p. 56). Hearing before Committee on the Judiciary (House of Representatives) on H. R. 
10287, 7oth Cong. 2nd Sess. (Ser. No. 19) (1928). 

Statement of Newton D. Baker, id. at 3. ” Ibid. 
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4. Considerable advantage, it was said, would result from the ability of the na- 
tional government to subpoena witnesses from all parts of the country. At present, 
if the receiver is located in New York and the thief in California, it is impossible for 
the State of New York to compel attendance of witnesses located in California; yet 
proof of the theft is indispensable to conviction of the receiver in New York. Sim- 
ilarly, California cannot extradite witnesses from New York, or any other state, to 
give testimony in a prosecution for the theft.?* 

5. Frequently receivers and thieves who participate in one transaction are located 
in several states. Under the present laws, a number of prosecutions are required 
because each state can proceed only against those individuals who have committed a 
crime within its jurisdiction. Accordingly, a multiplicity of prosecutions would be 
avoided by the adoption of a federal law. 

6. Related to the above point was the recommendation stressed especially by 
several prosecutors, that the conspiracy law could be utilized to great advantage in 
the prosecution of receivers and thieves.?* Not only could all the receivers who had 
collaborated in one transaction be tried together, but all the thieves, agents, and other 
participants could also be joined in one prosecution. The conspiracy law would 
provide the necessary substantive law for joining all of the offenders and the recom- 
mended jurisdictional reforms would eliminate existing procedural difficulties.?? It 
was urged that the presentation of a complete picture of this type of criminality 
would result in more certain conviction than is now secured when the transaction 
must be split up, and only a part of the criminal behavior is presented.”* 

The chief concern of some of the Committee members was the opposition antici- 
pated to the placing of additional burdens upon the federal government. It was 
suggested that it might be preferable to have the individual states extradite witnesses, 
even if it were necessary to amend the Constitution to do this.”® 

Another difficulty was the possibility that the right to initiate prosecutions might 
be abused. A Californian who received stolen goods from a thief who was in New 
York might be tried in any state through which the merchandise had been carried. 
The Committee was divided on this point; underlying this division in viewpoint 
were the usual diverse assumptions regarding the guilt or innocence of the persons 
who might be accused of the crime. 

The problem that aroused greatest discussion arose from the omission to make 


™ Cf. J. P. Chamberlain, Anti-Fence Legislation (1928) 14 A. B. A. J. 520. 

“Assistant District Attorney Carstarphen expresses the opinion that ‘Fences’ could be convicted for 
the crime of conspiracy more readily than that of receiving stolen goods, but conspiracy is a misdemeanor 
and not a felony under our [N. Y.] law.” (Apr. 1927) 5 THE PANEL 1. 

* Hearing on H. R. 10287, supra note 18, at 10, 44. 

Tt was apparently—and curiously—assumed by all parties throughout the hearings and debates on 
the proposed bill that there were no difficulties in the substantive law to complicate prosecution by states. 
But cf. Part V of the Report of the Special Committee, etc. (1925) 11 A. B. A. J. 738, 739-40. 

* Hearing on H. R. 10287, supra note 18, at 29. Cf. Cope or Criminat Procepure (Am. L. Inst., 
Official Draft, 1930) §§56-8, and id. (Proposed Final Draft, April 1, 1930) §§320-1. 
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guilty knowledge an essential element of the crime.2® Dean Justin Miller, sum- 
moned to enlighten the Committee on the proposed requirement to make reasonable 
inquiry, suggested that “the bill might well be amended to provide that . . . the 
defendant so received or came into possession of the same under such circumstances 
as to put a reasonable man upon inquiry; and then a failure on his part to inquire.”?7 
The proposed bill already contained the words “notwithstanding good reason to 
believe” and so forth, but these words were deemed too broad. Mr. J. Weston Allen, 
representing the American Bar Association, supplemented Dean Miller’s analysis by 
pointing out that the rule would “require the establishment of the fact that the de- 
fendant believed that there was necessity for inquiry.”** Mr. Allen made the sug- 
gestion, which was subsequently adopted,”® that the capacity of the particular defend- 
ant and not that of “a reasonable man” should be the standard employed.*° 

Representatives of the railroads and other carriers and of the banking interests 
were on hand to urge two amendments to the bill. They desired to except common 
carriers from the operation of the bill; and they requested a special provision regard- 
ing negotiable instruments acquired in due course. Both of these suggested amend- 
ments were subsequently adopted.* The other change made in the proposed bill 
was to increase the punishment from not more than a fine of $5,000 or imprisonment 
for not more than two years, or both, to a fine of not more than $10,000, or imprison- 
ment for not more than ten years or both. 

The proposed bill, with the changes noted above, was introduced into the House 
at various times. The proponents of the bill marshalled their forces. With its Judi- 


*® Thus, Mr. Lewis Hahn, Manager-Director of the National Retail Dry Goods Association, had serious 
apprehensions regarding the possibility of honest tradesmen being brought within the terms of the bill as 
proposed. He pointed out that a large department store might have 750,000 separate items of mer- 
chandise, some of which were purchased in small quantities. Said he: “I should like to see this bill so 
worded that it would be impossible for a man who, amid all those thousands or hundreds of thousands 
of transactions, might happen to buy something, not knowing that there was anything the matter with it, 
to be put in an embarrassing situation. 

“If we are going to put the burden of making diligent or reasonable inquiry upon every buyer in every 
large store, I think it would result in being a well-nigh intolerable burden.” Hearings on H. R. 10287, 
supra note 18. 

Id. at 58. 8 Id. at 73. 

*° “Whoever shall buy, receive, possess, conceal, sell or dispose of any property or thing of value, which 
is moving as, or which is part of, or which constitutes, interstate or foreign commerce, or commerce be- 
tween the District of Columbia and some State or foreign nation, and which theretofore or while so moving 
or constituting such part, had been stolen or taken feloniously by fraud or with intent to steal or purloin, 
knowing the same to have been stolen or taken, or whoever shall buy, receive, possess, conceal, sell, or 
dispose of any such property or thing of value under such circumstances as should put him upon inquiry 
whether the same had. been so stolen or taken, without making reasonable inquiry in good faith to ascer- 
tain the fact, shall be punished by a fine of not more than $10,000 or by imprisonment for not more 
than ten years, or both.” (Italics added.) H.R. 119, §3, 71st Cong. 2nd Sess. (1930). 

*“T think there is very sound reason for saying that the test should not be whether an ordinary man 
would have been put on inquiry.” Hearing on H. R. 10287, supra note 18, at 75. 

Cf. Dean Miller: “Personally I do not agree with General Allen on that point. I believe the bill 
should put this man on inquiry, under such circumstances that an ordinary man would be put on inquiry, 
regardless of whether or not you could prove that he knew or believed that he should make inquiry. Of 
course that is a matter of policy for you to determine.” Id. at 82. 

* See the revised bill, H. R. 119, supra note 29, §§2, 5. 











432 Law anp CoNnTEMPORARY PROBLEMS 


ciary Committee strongly supporting the bill, debate took place in the House on 
February 5, 1930.8? The bill was adopted by the House and sent to the Senate 
where it was referred to the Committee on the Judiciary. The federal administration 
took active steps to defeat the measure. Attorney General Mitchell vigorously 
opposed the bill;** and it was defeated in the Senate Judiciary Committee. 

Thus even the powerful interests which supported this bill were unable to secure 
its passage in the face of opposition by the national administration—a fact which 
demonstrates that the theory of class legislation is not quite the simple affair that it 
is sometimes alleged to be. It should be said, however, that, in the opinion of com- 
petent observers, the bill would have passed had its advocates been more skillfully 
organized. Beneath much of the expressed opposition from representatives of rural 
districts was the thought that the proposed bill was a “big city” interest, and that 
the country at large should not pay for the solution of what was deemed to be a 


metropolitan problem.** 

There are, indeed, objective data to support the claim that the passage of the bill 
in 1930 would have placed too great a burden upon the federal government. During 
the last twenty-five years there has been an enormous increase in federal criminal 
litigation. Thus we are told by Professors Sutherland and Gehlke in Recent Social 


Trends that: 


“Four federal laws enacted since 1910 have added immensely to the work of the federal 
agencies and also of some local agencies. These are the laws in regard to white slavery, 


© The objections raised by the opponents of this bill were as follows: (1) conferring jurisdiction upon 
the federal courts in petty larceny cases was an invasion of the States’ powers; (2) that the passage of the 
bill would cause further congestion in the already too crowded federal courts and, in addition, cause 
crowded conditions in the federal jails; (3) that tha bill was too inclusive in its scope (a) in that the 
punishment for the theft of a nickel was the same as that for the theft of a million dollars (the bill was 
later amended by making it apply only to property of a value in excess of $300) and (b) that the bill, 
as drawn, was not limited to the fence, i.e., those making it a business to buy stolen property; (4) that 
the punishment was too severe; and finally (5) that the bill had not been submitted by the Judiciary Com- 
mittee to the Department of Justice in order that the latter’s opinion might be obtained. 

8 Attorney General Mitchell stated: 

“There are two serious objections to this measure: In the first place, I am opposed on principle to 
extending the activities of the Federal Government into fields heretofore occupied by the States unless 
there are very cogent reasons for so doing, and I am not satisfied that there is any urgent reason at the 
present time why the Federal Government should take on this additional function and increase its 
activities accordingly. 

“In the next place, even though this measure may ultimately be found to be justified, this is not a 
proper time for its enactment. The machinery now provided by the Federal Government for the prosecu- 
tion and punishment of crime is overtaxed. 

“Earnest efforts are being made to devise methods for the relief of those Federal courts which are 
congested, and to increase the capacity of our prisons to satisfy present requirements. 

“Until we have dealt adequately with the troubles which now confront us we ought not to be adding 
to the burden of the law enforcement machinery by enacting legislation of this kind. 

“Experience has shown that when Congress enacts criminal legislation of this type the tendency is 
for the State authorities to cease their efforts towards punishing the offenders and to leave it to the 
Federal authorities and the Federal courts. That has been the experience under the Dyer Act.” United 
States Daily, April 1, 1930, p. 2. 

Cf. President Hoover’s remarks, 57 A. B. A. Rep. (1932) 287-8. 

“ Thus one representative stated: “We cannot consider this bill from the point of view of New York 
or a few other large centers that are troubled by this particular evil.” 72 Conc. REc. 3233 (1930). 
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narcotic drugs, national prohibition and interstate transportation of stolen automobiles. 
In 1910 the federal courts had no prosecutions for the offenses above mentioned. In 1920 
these four contributed 27.3 percent of all federal prosecutions and in 1930 72.2 percent. In 
1910 they accounted for none of the commitments to federal prisons, in 1920 for 15.2 per- 
cent of such commitments and in 1930 for 82.9 percent.”35 


Tue Enactrep Law 


The repeal of the prohibition amendment was followed by a series of kidnapings 
and other sensational crimes which aroused the country. The movement towards 
centralization of government had by 1934 gained considerable momentum. The 
elimination of prohibition cases removed a great burden from federal officials. 

Several laws were enacted enlarging the boundaries of the federal criminal law. 
Among them was the law extending the provisions of the National Motor Vehicle 
Theft Act to other stolen property, which provided as follows: 

Sec. 3. Whoever shall transport or cause to be transported in interstate or foreign 
commerce any goods, wares, or merchandise, securities, or money, of the value of $5,000 or 
more theretofore stolen or taken feloniously by fraud or with intent to steal or purloin, 
knowing the same to have been so stolen or taken, shall be punished by a fine of not more 
than $10,000 or by imprisonment of not more than ten years, or both.%¢ 

Sec. 4. Whoever shall receive, conceal, store, barter, sell, or dispose of any goods, 
wares, or merchandise, securities, or money, of the value of $5,000 or more, or whoever 
shall pledge or accept as security for a loan any goods, wares, or merchandise, or securities 
of the value of $500 or more which, while moving in or constituting a part of interstate or 
foreign commerce, has been stolen or taken feloniously by fraud or with intent to steal or 
purloin, knowing the same to have been stolen or taken, shall be punished by a fine of not 
more than $10,000 or by imprisonment of not more than ten years, or both.3¢ 


The statute, great advance though it is, follows the traditional lines of criminal 
legislation. No attempt is made to distinguish professional theft from theft for 
immediate consumption. The law concerns itself neither with those characteristics 
which distinguish dusiness transactions from others, nor does it build upon those 
irregular features which differentiate the business of dealing in stolen goods from 
legitimate commerce. 

The offense is limited to cases involving goods worth at least $5,000. This was 
intended, no doubt, to prevent clogging the federal machinery. The limits of any 
particular organization to do work must necessarily be considered. There is no 
evidence, however, that the above limitation will facilitate the conviction of profes- 
sional offenders. The difficulty arising from limitations of the federal machinery 
could have been met by intelligent administration, left free to select the most im- 
portant cases. Undoubtedly the need to limit the federal jurisdiction was deemed 
to be great. 

Very unfortunate, however, is the further limitation that the defendant acted 

* Sutherland and Gehlke, op. cit. supra note 9, at 1121. 


* Public, No. 246, 73rd Cong. rst Sess. (1934), 18 U. S. C. A. (Supp. 1934) §§414-419. Section 2 (b) 
of the Act contains an elaborate definition of the term “securities”; Section 2 (c) defines “money.” 
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“knowing the same [goods, etc.] to have been stolen.” This clause is identical with 
the very first English legislation of nearly two and a half centuries ago.** Congress 
could have eliminated entirely the need to establish any criminal intent. Or it could 
have required proof of belief. Or it could have required proof of circumstances 
which should have put the defendant (or “a reasonable person,” etc.) on inquiry, and 
failure to make any inquiry.°* Yet despite the enormous difficulties that beset the 
prosecution in these cases, it is made necessary to prove actual knowledge beyond 
any reasonable doubt. 

The discussion on the LaGuardia bill shows that its sponsors considered this 
problem. The retreat in the 1934 law from the more modern position taken in the 
advocacy of the earlier measure indicates that the fears of business men were allowed 
to prevail. Yet thorough analysis of the relevant social problem would have revealed 
numerous differences between dealing in stolen merchandise and legitimate business. 

Related to the above weakness in the existing law is the fact that it does not state 
whether it is necessary to prove that the particular defendant on trial knew that the 
goods in question were stolen, or whether it is sufficient to prove that “a person of 
ordinary understanding” would have had such knowledge under the circumstances. 
It is probable that the former rule will prevail since that is the more general one in 
the criminal law. 

It would seem a priori to be easier to convict under the objective rule. The pro- 
fessional receivers are shrewd, experienced business men who are difficult to convict 
under any system of law. Their financial and political resources are numerous and 
far-reaching. ‘The entire social situation in these cases indicates the weakness of 
throwing safeguards, which are ordinarily justifiable, around these particular 
offenders. 

On the other hand the 1934 law undoubtedly relates to a proper sphere for federal 
action. To the limited extent to which it brings federal agencies to bear upon those 
aspects of the social problem which are operative interstate, the law is a step in the 
necessary direction. Furthermore, the elimination of sensational offenders will have 
a salutary effect both upon public standards in general, and upon the administration 
of state laws. This special function of federal administration is very important. It 
is a partial justification for limiting federal jurisdiction rigorously. It is ground for 
denying the insistent demands that the national government do the entire job—a 
concession which would not only be impossible to fulfill in any event, but which, if 
made in any large measure, would seriously threaten the effectiveness and prestige 
of federal administration within its present sphere of operation. Although the 1934 
law has limited application, nevertheless skillful administration, which may be 
expected from federal enforcement agencies, should make it a valuable instrument 
of government. 


* «That if any person or persons shall buy or receive any goods or chattel that shall be feloniously 
taken or stolen from any other person, knowing the same to be stolen,” etc. 3 & 4 WILL. & MAR. c. 9, 
1v. (1691). 

8 See N. Y. Cons. Laws (Cahill, 1930) c. 41, §1308. 














THE LINDBERGH LAW 


Horace L. Bomar, Jr.* 


According to reports from the chiefs of police of 501 cities, 279 kidnapings took 
place in 1931.1 In all these 279 cases, only 69 convictions were secured, which, it 
should be noted, represent a much smaller number of cases solved since it is common 
to find several persons involved in a single kidnaping plot. It was also discovered 
that in 44 cases of the total number state lines had been crossed. 

All the states had anti-kidnaping statutes, six of which provided in 1931 for the 
death penalty, but in some instances state lines proved to be barriers to good police 
work and to securing necessary witnesses. By the time codperation with local 
authorities had been secured the trail was cold. It was natural, accordingly, for 
thinking men to consider the desirability of federal legislation based on the com- 
merce clause of the Federal Constitution, which would permit officers to disregard 
state boundaries in the pursuit of kidnapers. Prior to 1932 the only federal legisla- 
tion concerned with kidnaping was a statute which was aimed only at kidnaping for 
slavery purposes and was not applicable to kidnaping for ransom.’ 

St. Louis, a large city just on the state border, had experienced numerous kid- 
napings in which the handicap of state lines had hindered or defeated her police 
officers. In 1931 the officers of the St. Louis Chamber of Commerce, the mayor, 
chief of police, and others of that city organized a committee for the purpose of try- 
ing to secure federal legislation on the subject. This committee selected a spokes- 
man—former Congressman Cleveland Newton—to call the matter to the attention 
of Congress and drafted a bill which Senator Patterson and Congressman Cochran, 
both of Missouri, introduced in their respective houses of Congress.® 

It is likely that these bills would have gone the way of most bills referred to 
committees and would never again have been heard of had it not been for the kid- 


*B.A., 1933, Furman University. Now a member of the second year class in the Duke University 
School of Law. 

1Statement of Hon. Cleveland Newton, Hearing before the Committee on the Judiciary (House of 
Rep.) on H. R. 5657, 71st Cong., 2nd Sess. (1932) (Ser. 4)! p. 5. It seems not unlikely that this total 
included abductions where no ransom demands were made. The Uniform Crime Reports do not compile 
kidnapings. 

* See compilation of state kidnaping statutes by E. A. Banks, 75 Conc. Rec. 13285-13286 (1932). 
Alabama, Illinois, Kentucky, Missouri, Texas, and Virginia statutes made kidnaping a capital offense. 

®U. S. Rev. Strat. §5525, 18 U.S. C. A. §443. “75 Conc. REC. 13287 (1932). 

5 The Senate bill was S. 1525; the House bill, H. R. 5657. 75 Cone. Rec. 275, 491 (1931). The bills 
were introduced in December, 1931. 
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naping of the Lindbergh baby on March 2, 1932. Public sentiment having been 
aroused by this atrocious deed, there was an instant demand that Congress “do some- 
thing” about it. Nevertheless, action on the proposed bill was temporarily deferred 
until the child was found; it was feared that a law increasing the likelihood of arrest 
and inflicting a heavy penalty would lessen the chances of finding him alive.6 The 
bill as introduced had provided for the punishment of any person guilty of transport- 
ing a kidnaped victim across state lines,’ the penalty being death or imprisonment 
at the discretion of the court. 


Tue LinpsercH Law 


The bills as reported by the Judiciary Committees of the House and Senate varied 
considerably. Both houses, in committee and in debate on the floor, carefully con- 
sidered the desirability of this further extension of federal power. Chairman Sum- 
ners of the House Judiciary Committee was opposed to it unless absolutely necessary.® 
When the bills came up for debate this opposition to enlarged federal powers was 
again evident. States’-rights advocates cried “usurpation” while proponents of the 
bill insisted on the necessity for such legislation.® 

A difference of opinion as to the proper punishment also furnished ground for 
contention, and the bills as reported by the two houses varied on this score. The 
House Judiciary Committee had retained the death penalty but had added a pro- 
vision that if the jury recommended mercy, the defendant was to be imprisoned.?® 
The Senate Committee, on the other hand, had opposed the death penalty, and the 
maximum penalty under their bill was life imprisonment." 

By far, however, the greatest variation in the bills as reported was in the ma- 
chinery of enforcement. Those fearful of the extension of federal power seemed to 
prevail in the House Judiciary Committee, and these fears of federal domination 
were reflected in the proposed plan of administration. That plan’ provided a set-up 
whereby state and local officers would be deputized as federal officials in dealing 
with kidnapers. Members of a state constabulary were to have extraterritorial powers 
to pursue beyond state lines in such cases, when designated by the governor of their 
state and appointed by the United States Department of Justice for such a purpose. 


®See 75 Conc. Rec. 13291 (1932). 

7 See bill reprinted in Hearings on H. R. 5657, supra note 1. 

S]d. at 7. See also 75 Conc. Rec. 13291-19292 (1932). The report of the House Judiciary Committee 
stated: “It is declared to be the public policy that the enactment of this bill shall not shift from the 
states to the Federal Government any share of the original responsibility of the states, increase the official 
personnel of the Federal Government, or result in an increase of public expenditures except such as shall 
be necessary for the trial in the Federal courts of those charged with the violations of the provisions of 
this act.” H. R. Rep. 1493, 73 Cong., rst Sess. (1932). 

®For the House debate, see 75 Conc. REc. 13282-13304 (1932). 

*H. R. Rep. 1493, supra note 8; 75 Conc. Rec. 11942 (1932). 

4S. Rep. 765, 72nd Cong., 1st Sess. (1932); 75 Conc. Rec. 11878 (1932). The length of imprison- 
ment was at the discretion of the court. 

H.R. Rep. 1493, supra note 8. The bill advocated by Rep. Sumners may be found in entirety in 
75 Conc. Rec. 13294 (1932). His remarks in debate in support of the state plan are interesting. Id. at 
13282-13304. 
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The expense incident to such service was to be borne by the state. The purpose of 
this Committee, it is evident, was to give a remedy to officers handicapped by state 
lines without shifting the responsibility from the state and without duplicating offi- 
cials with an attendant increase in federal costs. Perhaps the attitude of Attorney 
General Mitchell had its effect on the House Committee. From the outset he had 
opposed the bill for two reasons: first, because of the increased expense which would 
be incident to enforcement, and second, because of the moral effect on the states. 
He pointed out that states have an inevitable tendency to relinquish all responsibility 
when the federal forces step in.'* 

Debate on the proposed measure in the House brought forth opposition to the 
“state deputy plan.” Some Congressmen insisted that deputizing men would occa- 
sion delay;?* others objected to the conferring of greater authority on state officers 
than federal marshals then had.’° There was also opposition to state expenditures 
for running down violaters of a federal statute, and reference was made more than 
once to possible state constitutional limitations.'® 

The state deputy plan was not without its advocates, but finally the Senate bill 
was passed when it appeared that to insist on the House amendments would occasion 
further delay and a possible defeat of the bill.17 Thus in June, 1932, with the sig- 
nature of President Hoover, the bill providing for the extension of federal jurisdiction 
over interstate kidnaping became the law of the land.’* The maximum punishment 
under this bill was life imprisonment. 


Brit ProuisitTINc THE MAILinG oF THREATENING CoMMUNICATIONS 


A companion bill to the Lindbergh Act was a bill introduced to prohibit and 
make punishable the sending of threatening communications through the mails. 
There was little question about the propriety of federal action since regulation of the 
mails was involved. Prior to 1926 the government had been successful in most 
jurisdictions in prosecuting the so-called blackmail cases where the use of the mails 
was concerned under the postal criminal fraud section of the Criminal Code.!® In 
that year one of these cases went to the Supreme Court of the United States, and 
that Court held that such schemes did not come within the scope of the statute.?° 


See remarks of Rep. Sumners, id. at 13291. The Attorney General had written, “The enactment of 
such legislation had a bad effect on State authorities, as State authorities are inclined immediately to 
shift the burden onto the Federal authority where the Federal Government assumes jurisdiction.” 

*See remarks of Rep. Montague, id. at 13288. 

% See remarks of Rep. Sparks, id. at 13289-13290. 

Td. at 13288, 13292. Many state constitutions contain provisions forbidding one to hold state and 
federal office at the same time. 

™ Rep. Cochran, author of the House bill, advocated passage of the Senate bill when this became 
apparent. Id. at 13299. 

Act of June 22, 1932, 47 STaT. 326, 18 U. S. C. A. (Supp. 1933) §408a. 

* $215, 18 U.S. C. A. $338. 

Fasulo v. U. S., 272 U. S. 620, 47 Sup. Ct. 200 (1926). The Court in this case distinguished 
between a scheme for obtaining money by means of intimidation through threats and a “scheme to 
defraud,” which the statute prohibited. 
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The Post Office Department then recommended that a law be enacted that would 
at least give the authority officials thought they had before this decision.?* 

A bill was finally introduced in both houses of Congress in December of 1931 to 
remedy the situation.?? The original bill provided for the punishing of any person 
found guilty of sending a threat through the mails (1) to injure person or property 
or (2) to kidnap any person, or (3) to accuse one of a crime, or (4) to “expose any 
infirmities or failings or charge any person with infirmities or failings.” The House 
Committee on Post Offices and Post Roads reported the bill unchanged except for 
an increase in the maximum punishment to a fine of $5,000 or 20 years’ imprison- 
ment. The bill passed the House in this form.?* 

After the addition of one procedural and two substantive amendments** by the 
Senate Committee on Post Offices and Post Roads, the bill passed the Senate without 
much ado, and later passed the House after conferees had recommended that the 
House adopt the Senate amendments.?° With the signature of the President, this 
bill too was added to the federal statute books.?® 


Kipnapine Activities AFTER THE PassaAGE OF THE LINDBERGH ACT 


During the interim between the passage of the Lindbergh Act and its amendment 
in May, 1934, (which will subsequently be considered) some 26 cases involving inter- 
state kidnaping were investigated.*7 Twenty-four of these cases resulted in prosecu- 
tions with an acquittal recorded only in the Touhy-Hamon Case. Thirteen de- 
fendants were still awaiting trial in the federal courts and 55 convictions had been 
secured. The terms of penal servitude meted out totaled 923 years. Eleven life sen- 
tences had been imposed and two death penalties exacted, while two offenders were 
lynched, and two others committed suicide. As Dr. Raymond Moley said in his 
report to the President on May 18, 1934, “The high ratio of results evidenced by the 


H.R. Rep. 692, 72nd Cong. 1st Sess. (1932) pp. 1, 2. 

™ The House bill was H. R. 96, 72nd Cong., 1st Sess. (1931), introduced by Rep. Cochran, Dec. 8, 
1931. The Senate bill was S. 1329, introduced by Sen. Hull, Dec. 10, 1931. For its text, see S. Rep. 
498, 72nd Cong., 1st Sess. (1932); 75 Conc. Rec. 5581 (1932). 

75 Cong. Rec. 5581 (1932). 

* (1) The Senate bill provided that the accused be tried in the judicial district in which the threaten- 
ing communication was alleged to have been mailed, whereas the House bill permitted prosecution in the 
place of receipt as well. The Senate Committee feared that the House bill would open the way to 
oppression by compelling an accused person to stand trial far from the place of mailing, the place where 
his witnesses would be most likely to be available. (But often the communication is mailed purposely in 
some out-of-the-way place.) The same amendment endeavored to guard against evasion by persons 
mailing such communications in foreign countries for delivery in the United States, by providing that, 
in such cases, the offender might be prosecuted in the place of receipt. 

(2) The second amendment inserted the word “knowingly” so that the first clause would read, 
“whoever . . . shall knowingly deposit... .” This was done to protect innocent people who might 
accommodate a kidnaper by mailing his letter. 

(3) The final amendment made it a federal crime to demand ransom money as well as to threaten to 
kidnap. 

*® 75 Cong. Rec. 14599 (1932). 

* Act of July 8, 1932, 47 Stat. 649, 18 U. S. C. A. (Supp. 1933) §§338a, 338b. 

* Report of Dr. Raymond Moley to President Roosevelt on the Federal Enforcement of Criminal Law, 
May 18, 1934. For text of report, see N. Y. Times, May 24, 1934. 
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above figures has done much to restore the prestige of federat justice after the mis- 
erable failure registered by the prohibition division during the past 15 years.”*° 

Within a few months the number of federal cases had been increased to 29 with 
27 cases in which the offenders had been captured or convicted.?® The number of 
persons convicted had increased to 62, with the number serving life imprisonments 
at that time standing at 14. One more offender had been disposed of by suicide 
and one by murder. The records thus available startle one when compared with the 
1931 figures stated in the opening paragraph of this paper. 

These achievements are attributable to the codrdinated efforts of state and federal 
officers. Local authorities have the advantage of better information concerning local 
people and local geography. They can more easily pick up probable suspects and 
will be of more aid in pursuing a kidnaper just after abduction. At the same time, 
the federal government has made available resources not otherwise at the command 
of state or county authorities. On file at Washington are over three million finger 
prints with photographs and data on the subjects. There are also much data on file 
showing the individual and characteristic methods of thousands of criminals. It is 
reported that since the federal government entered kidnaping work the Department 
of Justice has developed a special file of known or suspected kidnapers and extor- 
tionists containing 2000 subjects. Such work could hardly have been attempted by 
state governments had the “state deputy plan” proposed by the House been carried 
out. The federal government by its action seems to have justified the original Lind- 
bergh Act. It has made interstate kidnaping a dangerous activity. 


THE 1934 LEcIsLATION 


In 1934, supplementary and amendatory acts were passed in the field of extortion 
and kidnaping respectively. Again federal power was extended. The 1932 Extortion 
Act, we have noticed, applied merely to threats sent through the mails. In 1934 a 
bill®* was introduced in the Senate providing for punishment at the discretion of the 
court for those found guilty of sending threats in interstate commerce “by telephone, 
telegraph, radio, or oral means, or any means whatsoever.” The bill as finally 
amended by the House and passed by both branches of Congress set the maximum 
punishment at $5000 or imprisonment for 20 years, or both, and made criminal the 
sending of any of the threats enumerated in interstate commerce “by any means 
whatsoever.”8* The 1932 Act depended for its efficacy upon the power of the 
federal government to regulate the mails.°* To give the federal government juris- 


1d. (col. 6). 

See The Marines Are Coming, Fortune, Aug. 1934, at p. 63. 

For an interesting description of the rdle of the federal government in kidnaping since March, 1932, 
see Clapper, Can the Kidnaper Elude Uncle Sam? Review or Reviews AND Wortp’s Work, Oct. 1933. 

* The bill was introduced by Senator Copeland with ten other anti-crime bills on January 11, 1934. 
78 Conc. Rec. 409 (1934). 

® 48 Star. 781 (1934), 18 U. S.C. A. (Supp. 1934) §408d. 

*U. S. Consr. art. i, §8, cl. 7. “The Congress shall have the power . . . To establish Post Offices 
and post Roads.” 
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diction under that Act, it was not necessary that the communication cross a state 
line; the federal government had jurisdiction from the moment the threatening com- 
munication was deposited in an authorized mail box. The 1934 Act extended crim- 
inal punishment to the sending of an extortion note in other ways than by mail. 
But this latter Act, of necessity, was limited to the transmission of threats in inter- 
state commerce. 'To obtain jurisdiction, resort to the commerce clause was requisite. 

Additional kidnaping legislation was also introduced in the second session of 
the Seventy-third Congress. The Senate passed a bill adding to the Lindbergh Act 
a proviso that the failure to release a kidnaped person within three days should create 
a rebuttable presumption that such person had been transported in interstate or 
foreign commerce.** The House Committee on the Judiciary, to which this bill 
was referred, had had some definite ideas in 1932 about desirable provisions in federal 
kidnaping legislation. The House, as has been seen, had passed the Senate bill pri- 
marily to prevent delay and get a federal kidnaping statute on the books that session. 
The 1934 bill as reported by the House Judiciary Committee provided for three major 
amendments*® to the 1932 legislation, the first two of which definitely reflected the 
ideas of the House on the original Act. 

The first committee amendment excluded from the operation of the Act the 
technical case of a minor “kidnaped” by his parent. In the second, the House Com- 
mittee provided for a death penalty if the verdict of the jury should so recommend, 
stipulating that the sentence of death was not to be imposed by the court if prior to 
its imposition the kidnaped person had been liberated unharmed. From the debates 
on the 1932 bill it is evident that the majority of the House had been in favor of 
capital punishment, but had yielded as a matter of legislative expediency. However, 
the purpose of the new punishment clause was more than a desire to add kidnaping 
to the list of capital crimes. It was an ingenious measure taken to protect the victim 
of a kidnaper, providing an inducement to kidnapers to return their victims instead 
of killing them to prevent their giving evidence. If the victim is returned un- 
harmed the maximum sentence is life imprisonment. 

The final House amendment made the presumption that state lines had been 
crossed operative only after the passage of seven days instead of three. Available 
records do not reveal the reason for the change, but it seems logical to assume that 
the House Committee thought that the presumption would stand on firmer ground 
with the length of time extended. With these amendments to the old bill, the new 
legislation went on through the rest of the Congressional mill. The Senate accepted 
the House amendments after a conference,®* and President Roosevelt made the bill 


law by his signature, May 18, 1934.°8 


*448 Conc. Rec. 5850 (1934). 

*H. R. Rep. 1457, 73rd Cong., 2nd Sess. (1934); 78 Conc. Rec. 8266. 

See Keenan, New Weapons for the War on Kidnapers, N. Y. Times, May 20, 1934. 
% 48 Conc. REc. 9159-9161 (1934). 

48 Stat. 781 (1934), 18 U. S.C. A. (Supp. 1934) §408a. 
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To recapitulate, the amended Lindbergh Act provides for the trial and punishment 
in federal courts of any person guilty of transporting a kidnaped person in interstate 
commerce. The Act exempts from the operation of the statute the parent who has 
abducted his child and provides for the death penalty if the victim was not returned 
unharmed and the jury did not recommend mercy. Finally, the Act creates a pre- 
sumption that state lines were crossed where the victim is not released within seven 
days after abduction. 


Tue VALIDITY OF THE PRESUMPTION OF INTERSTATE TRANSPORTATION 


The terms of the provision creating this presumption of interstate transportation 
leave it uncertain whether the passage of seven days without the release of the victim 
creates a presumption which is “evidence in a proper sense” to be weighed by the 
jury or which operates simply as a regulation of the burden of proof.8® “The legis- 
lature may go a good way in raising [a presumption] but there are limits.”*° To 
meet the requirement of “due process of law” with respect to a presumption having 
evidentiary value, it is essential that there be some rational connection between the 
fact proved and the ultimate fact presumed. Where a presumption affects the 
burden of proof, to quote Mr. Justice Cardozo,*! “experience must teach that the 
evidence held to be inculpatory has at least a sinister significance . . . or if this at 
times be lacking, there must be in any event a manifest disparity in convenience of 
proof and opportunity for knowledge.”*? 

In 1910 the United States Supreme Court first definitely announced the “rule of 
rationality” applicable to presumptions having evidentiary value. The Court said: 


. . . That a legislative presumption of one fact from evidence of another may not con- 
stitute a denial of due process of law, or a denial of equal protection of the law, it is only 
essential that there should be some rational connection between the fact proved and the 
ultimate fact presumed, and that the inference of one fact from proof of another shall not 
be so unreasonable as to be a purely arbitrary mandate.*% 


The rule has been subsequently applied in a number of cases and now seems accepted 
doctrine. 
If in a kidnaping case brought under the Lindbergh Act the government were to 


® This distinction is taken from Casey v. U. S., 276 U. S. 413, 418, 48 Sup. Ct. 373, 374 (1928). 
Regulations of the burden of proof vary. The effect of the presumption in this respect may be (1) merely 
to prevent a directed verdict of acquittal if the prosecution rests after introducing sufficient evidence to 
prove only the facts on which the presumption is based; or (2) to place upon the defendant the burden 
either (a) of raising a reasonable doubt as to the fact presumed or (b) of disproving the fact presumed by 
a preponderance of the evidence. (It is, of course, true that a presumption having evidentiary value may 
also have any one of these procedural consequences.) 

Holmes, J., in McFarland v. American Sugar Co., 241 U. S. 79, 86, 36 Sup. Ct. 498, 50r (1916). 

" Morrison v. California, 291 U. S. 82, 90, 54 Sup. Ct. 281, 285 (1934). 

“ Where a statutory presumption is construed as a regulation of the burden of proof, it becomes im- 
portant to know how the burden is affected. The less the burden cast on the defendant by the pre- 
sumption, the less would be the disparity in convenience of proof and opportunity for knowledge which 
the courts would require to sustain the statute. The alternatives open to the court in construing such a 
statute are set forth in note 39, supra. ; 

* Mobile, J. & K. C. R. R. v. Turnipseed, 219 U. S. 35, 43, 31 Sup. Ct. 136, 138 (1910). 
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rely on the presumption as evidential of interstate transportation, it would become 
pertinent to inquire whether it is rational to presume that state lines have been 
crossed from proof of a lapse of seven days in which the victim was not released. 
Only a small portion of kidnapings involve interstate transportation. In the 1931 
investigation referred to above, it was found that only 44 cases out of a total of 279 
reported, or slightly more than 15 per cent, involved such transportation. More 
recent figures representing cases reported by The New York Times from the Lind- 
bergh kidnaping on March 2, 1932, to July, 1934, strengthen the presumption little. 
In this period there appeared 43 kidnapings in the files of that paper.“ In nine of 
these cases, from the facts related, it was impossible to determine whether state 
boundaries had been crossed. ‘Twenty-four cases showed that no state lines were 
crossed, while ten, or approximately 42 per cent of the definite cases, involved inter- 
state activity. This sampling is significant even though it seems evident that many 
local and some interstate cases did not find their way into The Times. Certainly these 
figures lend little support to the presumption. Its “rationality” must be sustained, if 
at all, by virtue of the time limitation. 

The House, in increasing the time which must elapse before the presumption 
becomes effective, evidently thought that an extension would strengthen it. Without 
a time limitation sufficient to allow the kidnaper to travel to and cross state lines, the 
presumption would be obviously invalid, but does the further extension of time add 
sufficiently to the likelihood of interstate travel? Extended time may allow a more 
thorough search, but it hardly follows that the victim is not within the state if he or 
she is not found. The Robles case is a striking illustration of this fact. After 19 
days, little June was found chained in a lonely spot scarcely 10 miles from her home. 

Moreover, where the victim is released or found captive outside the state of 
abduction, the prosecutor has sufficient evidence against the defendant without rely- 
ing on the presumption. The presumption, then, has utility only in those cases 
where the victim is released within the state or is still missing at the time of trial. 
The latter case being very rare, the presumption, paradoxically enough, would be 
used only in those cases where it is least rational to believe that state lines were 
crossed. The Supreme Court in a case involving this presumption could well say, 
“We have here an effort to accomplish indirectly that which undoubtedly could not 
have been done directly, to conjure up through a process of legislative necromancy a 
semblance of evidence, and to require the courts to treat this counterfeit as real 
evidence. There is no rational connection. . . .”4° 

If the presumption were construed not to have evidentiary value but to operate 
simply as a regulation of the burden of proof, does it meet the requirements laid 


“ Although The New York Times Index from Mar. 2, 1932 (date of Lindbergh kidnaping) to July 1, 
1934, listed 79 cases as “kidnapings,” 36 cases were eliminated which seemed to, be situations involving 
simple abductions without any ransom demands. There were numerous other accounts of attempted 
kidnapings and threats to kidnap. 

“People v. Bruno, 279 Pac. 175, 176 (Cal. App. 1929). 
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down by Mr. Justice Cardozo in the passage quoted above?** For the reasons ad- 
vanced in discussing the application of the “rule of rationality” to kidnaping situa- 
tions, the “sinister significance” which he poses as one alternative criterion seems 
lacking. The more usual justification advanced for the “rule of convenience”—ex- 
treme inconvenience to the prosecution in proving a fact alleged and the relative 
ease with which the defendant can explain it because of his peculiar knowledge 
of the circumstances—may be illustrated by an examination of some of the typical 
statutes sustained by the rule. The most common statutes have the effect of creating 
a presumption of criminal intent so as to cast on the defendant the burden of dis- 
proving that particular element of a crime. Intent is difficult for the prosecutor to 
prove and in most cases is within the knowledge of the defendant. Thus to the 
possession of burglar’s tools,*” counterfeiting dies,** or intoxicating liquor,*® may 
be attached a presumption of intent to use unlawfully. Or a statute may provide 
that the act of leaving a hotel without paying for service raises a presumption that 
the guest intended to defraud.*° 

Examining this rule from the standpoint of the prosecutor in a kidnaping case, it 
is evident that he may find it difficult to prove that state lines were crossed. But again 
it should be pointed out that the presumption will be necessary only when the victim 
is released within the state or is missing. The shifting of the burden is of little 
importance to the prosecution where the victim is released beyond state lines. 

From the standpoint of the defendant, the shifting of the burden is likely to result 
in undue hardship. Unlike cases applying the ordinary statutory presumptions, in a 
kidnaping case the defendant’s connection with the kidnaping will probably be one 
of the main issues. In a hotel case, the defendant’s identity as the hotel’s guest will 
seldom be disputed; so in a case concerning burglar’s tools, it will ordinarily be well 
established that the accused had the tools in his possession. Where, in a kidnaping 
case, the defendant denies any connection with the abduction, the presumption 
renders his position difficult. Thus, if he is innocent, he certainly has no “peculiar 
knowledge.” He must offer evidence tending to establish virtually a seven-day alibi, 
and such a burden seems very harsh. Proof of a negative proposition is always 
difficult. On the other hand, if the accused happens to be guilty of the kidnaping, 
to establish his innocence as to interstate transportation, it will in most cases be 
necessary for him to admit the kidnaping and thereby incriminate himself for a 
future state trial in order to reveal his whereabouts. In either event, the shifting of 

“See p. 441, supra. 

“State v. Fitzpatrick, 141 Wash. 638, 251 Pac. 875 (1927). 

* Baender v. U. S., 260 Fed. 832 (C. C. A. oth, 1919). 

“ Parsons v. State, 61 Neb. 224, 85 N. W. 65 (1910); State v. La Point, 81 N. H. 227, 123 Atl. 692 


(1924); State v. Dowell, 195 N. C. 523, 143 S. E. 133 (1928); State v. Burns, 133 S. C. 238, 130 S. E. 


641 (1925). 
™ State v. Yardley, 95 Tenn. 546, 32 S. W. 481 (1895). In re Milicke, 52 Wash, 312, 100 Pac. 743 


(1909). 
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the burden is likely to oppress the defendant. This fact seems decisive against a 
justification of the presumption on the rule of convenience. 

A denial of the presumption’s validity is not likely to free the guilty kidnaper. 
The federal crime is the transportation of kidnaped victims across state lines, and 
one should not be convicted of that offense unless his case is proved to fall within 
the Act. The state laws will, after all, take care of those kidnapers who have stayed 
within state bounds. There is no pressing need to sustain a harsh federal statute; 
federal jurisdiction is not exclusive. 

The presumption, then, appears of little utility and of extremely doubtful validity. 
It may be that it was inserted in the Act to justify early action on the part of federal 
agents. In most of the important cases, however, after the enactment of the original 
Act and before the passage of the amendments of 1934, federal agents began active 
investigation immediately after the abduction. Surely such vigilance does not need 
statutory justification. 


With the enactment of the bills herein discussed, Congress did much to supply 
missing defenses against kidnaping. Interstate kidnapers no longer elude justice 
because of state barriers. There is no longer any doubt about the criminality of 
sending threatening notes, whether by mail or in interstate commerce. In general, 
Congress has achieved about as much as is possible in this field in the way of legis- 
lative definition. The burden of the battle against crime now rests with law enforce- 
ment agencies. They must be strengthened and made more efficient. 














A NOTE ON THE RACKETEERING, BANK ROBBERY, 
AND “KICK-BACK” LAWS 


Racketeering—the systematic extortion of money from commercial enterprises by 
violence or intimidation—is a phenomenon confined in the main to trades and 
industries in which the individual units are small and highly competitive, and are 
lacking therefore in the resources to resist their oppressors. Hence the racketeers’ 
operations are usually localized, but in recent years they have occasionally invaded 
industries handling products moving in interstate commerce. In such instances, 
when the federal government could marshal sufficient evidence of a combination or 
conspiracy to restrain such commerce, proceedings were initiated under the Sherman 
Anti-Trust Act against the racketeers and their industrial or labor allies.* 

Although such prosecutions were generally successful, they revealed the weak- 
nesses of this Act as a means of repressing racketeering. In a memorandum prepared 
by the Department of Justice setting forth the need for additional legislation, the 
shortcomings of the Sherman Act in this respect were described as follows: 


This act . . . was designed primarily to prevent and punish capitalistic combinations 
and monopolies, and because of the many limitations engrafted upon the act by interpreta- 
tions of the courts, the act is not well suited for prosecution of persons who commit acts of 
violence, intimidation, and extortion. Furthermore, the Sherman Act requires proof of 
a conspiracy, combination, or monopoly, and it is often difficult to prove that the acts of 
racketeers affecting interstate commerce amount to a conspiracy in restraint of such com- 


+The activities of the federal government against racketeering prevalent in the live poultry trade in 
the New York metropolitan area furnish a good illustration of such proceedings. This poultry is shipped 
almost exclusively from midwestern states to commission men in New York who dispose of it to market- 
men who in turn slaughter and distribute it to retailers. A combination of marketmen and leaders of 
the truckmen’s and butchers’ unions succeeded in allocating retailers among the marketmen, levying one 
cent per pound on each marketman’s sales. The recalcitrant marketman was prevented from purchasing 
from commission men, union members refusing to drive his trucks or slaughter his poultry. Ninety de- 
fendants were indicted in 1929 for thus violating the Sherman Act; 61 were convicted and their convic- 
tions affirmed on appeal. Greater New York Live Poultry C. of C. v. U. S., 47 F. (2d) 156 (C. C. A. 2d 
1931). Nevertheless, the conspiracy continued. Injunction proceedings were then brought under the 
Act against 101 defendants, charging a conspiracy to restrain trade. A sweeping decree was granted 
which was carried in appeal to the United States Supreme Court and there affirmed. Local 167, etc. 
v. U. S., 291 U. S. 293, 54 Sup. Ct. 396 (1934). In the interim contempt proceedings had been begun 
against seven defendants who, as delegates of two labor unions, had coerced marketmen to buy feed 
from one company at prices 50 per cent above the market level and to rent coops at exorbitant prices. 
Five were convicted, and their appeals are now pending. Although these prosecutions have done much to 
eliminate racketeering from the industry, it was still found desirable to insert an anti-racketeering section 
(art. vi, §21) in the industry’s Code of Fair Competition. 











446 Law anp ConTEMPoRARY PROBLEMS 


merce, or a monopoly. Moreover, a violation of the Sherman Act is merely a misdemeanor, 
punishable by 1 year in jail plus $5,000 fine, which is not a sufficient penalty for the usual 
acts of violence and intimidation affecting interstate commerce.” 


A bill® aimed directly at racketeering was introduced by Senator Copeland in the 
Senate on January 11, 1934. In the course of its consideration opposition was man- 
ifested by representatives of organized labor who argued that its prohibitions were 
so sweeping that they might be invoked by prosecuting officials hostile to labor to 
suppress strikes for higher wages. This objection posed a difficult problem of drafts- 
manship, for in a number of instances racketeers, gaining control of union organiza- 
tions, had abused their authority for personal gain. It was difficult to devise a shield 
for the legitimate activities of labor which would not protect them. Eventually, 
however, sufficient safeguards were inserted in the bill to induce the withdrawal of 
labor opposition. Thereupon, the bill was passed and became law June 18, 1934. 

The Act, the text of which is set forth below,> makes it a felony, punishable by 


* Quoted in S. Rep. No. 532 to accompany S. 2248, 73rd Cong., 2nd Sess. (1934). 

*S. 2248, 73rd Cong., 2nd Sess. (1934). For the text of this bill, see 78 Conc. Rec. 435 (1934). 

“Public, No. 376, 73rd Cong., 2nd Sess. (1934), 18 U. S. C. A. (Supp. 1934) §§421-425. 

5 An Act to protect trade and commerce against interference by violence, threats, coercion, or intimida- 
tion. Be it enacted, etc., That the term “trade or commerce,” as used herein, is defined to mean trade or 
commerce between any States, with foreign nations, in the District of Columbia, in any Territory of the 
United States, between any such Territory or the District of Columbia and State or other Territory, and 
all other trade or commerce over which the United States has constitutional jurisdiction. 

Src. 2. Any person who, in connection with or in relation to any act in any way or in any degree 
affecting trade or commerce or any article or commodity moving or about to move in trade or commerce— 

(a) Obtains or attempts to obtain, by the use of or attempt to use or threat to use force, violence, or 
coercion, the payment of money or other valuable considerations, or the purchase or rental of ,property 
or protective services, not including, however, the payment of wages by a bona-fide employer to a bona- 
fide employee; or 

(b) Obtains the property of another, with his consent, induced by wrongful use of force or fear, or 
under color of official right; or 

(c) Commits or threatens to commit an act of physical violence or physical injury to a person or 
property in furtherance of a plan or purpose to violate sections (a) or (b); or 

(d) Conspires or acts concertedly with any other person or persons to commit any of the foregoing 
acts; shall, upon conviction thereof, be guilty of a felony and shall be punished by imprisonment from 
one to ten years or by a fine of $10,000, or both. 

Sec. 3. (a) As used in this Act the term “wrongful” means in violation of the criminal laws of the 
United States or of any State or Territory. 

(b) The terms “property,” “money,” or “valuable considerations” used herein shall not be deemed tv 
include wages paid by a bona-fide employer to a bona-fide employee. 

Sec. 4. Prosecutions under this Act shall be commenced only upon the express direction of the 
Attorney General of the United States. 

Sec. 5. If any provisions of this Act or the application thereof to any person or circumstance is held 
invalid, the remainder of the Act, and the application of such provision to other persons or circumstances, 
shall not be affected thereby. 

Sec. 6. Any person charged with violating this Act may be prosecuted in any district in which any 
part of the offense has been committed by him or by his actual associates participating with him in the 
offense or by his fellow conspirators: Provided, That no court of the United States shall construe or 
apply any of the provisions of this Act in such manner as to impair, diminish, or in any manner affect 
the rights of bona-fide labor organizations in lawfully carrying out the legitimate objects thereof, as such 
tights are expressed in existing statutes of the United States. 














RacKETEERING, BANK Rospery, AND “Kick-Back” Laws 447 


one to ten years’ imprisonment or by a fine of $10,000, or both, to obtain “the pay- 
ment of money or other valuable considerations or the purchase or rental of property 
or other prospective services” by the use of, or the threat to use “force, violence, or 
coercion” when such conduct is “in connection with or in relation to any act in any 
way or in any degree affecting” interstate or foreign commerce. 

The safeguards introduced at the behest of labor are the following: “Money,” 
“property,” etc., are defined so as not “to include wages paid by a bona-fide employer 
to a bona-fide employee.” Prosecutions under the Act are to be “commenced only 
upon the express direction of the Attorney General of the United States.”* A proviso 
forbids the construction or application of the Act “in such manner as to impair, 
diminish, or in any manner affect the rights of bona-fide labor organizations in law- 
fully carrying out the legitimate objects thereof, as such rights are expressed in 
existing statutes of the United States.”® 

The Act has the commerce clause for its constitutional basis, yet, as has been 
pointed out, the activities of racketeers are primarily local. Therein lies an explana- 
tion for the breadth of the clause which seeks to bring within the scope of the Act 
racketeering “in connection with or in relation to any act in any way or in any degree 
affecting” interstate or foreign commerce.® The italicized words must be contrasted 
with the insistence heretofore evident in the opinions of the Supreme Court that only 
such intra-state activities come within the commerce power of Congress as operate 
to obstruct or burden interstate commerce “directly,”!° “substantially,”!* or “un- 
duly,”?? to select but three of the most commonly employed restrictive adverbs. 

So far as prosecutions against racketeering activities are based on conduct which 
may be found to fall within the scope delimited by the pragmatic judgments which 
such terms imply,’® there seems no question but that the Act does not go beyond the 
bounds of federal power. But where the prosecution is directed at the acts of a single 
wrongdoer, and not at the activities of a combination, it may be difficult to establish 
that his conduct has more than an “incidental” effect upon interstate commerce. 
Perhaps, in such a case, the federal courts will expressly abandon the restrictions in 
their current doctrine or, preserving the formula, will relax its inhibitions by a liberal 
construction. Whether this will be done is a question as to which, in the absence 
of actual situations, even an effort at prediction would be futile. 

® Anti-Racketeering Act, §3 (b). See also ibid. §2 (a). 

" Ibid. $4. 8 Ibid. §6. ° Ibid. §2. 

See, e. g., Anderson v. U. S., 171 U. S. 604, 615, 19 Sup. Ct. 50, 54 (1898); Chicago Board of 
Trade v. Olsen, 262 U. S, 1, 40, 43 Sup. Ct. 470, 478 (1923). 

™ See, e. g., Bedford Cut Stone Co. v. Journeyman Stone Cutters’ Ass’n., 274 U. S. 37, 54, 47 Sup. Ct. 
522, 527; Local 167, etc. v. U. S., 291 U. S. 293, 297, 54 Sup. Ct. 396, 398 (1934). 

™ See, e. g., Stafford v. Wallace, 258 U. S. 495, 521, 42 Sup. Ct. 397, 403 (1922). 

48 “The distinction between the direct and indirect effects (upon interstate commerce) of a combination 
is necessarily practical rather than ratiocinative. It is impossible to draw a line which shall be immune 
from casuistical attack, and perhaps it is unfortunate that the somewhat arbitrary and pragmatic nature 


of what courts do in such cases has been so frequently disguised by a show of deduction.” Learned Hand, 
J., in Live Poultry Dealers’ etc. Ass’n v. U. S., 4 F. (2d) 840, 842 (C. C. A. 2d, 1924). 
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Tue Bank Roppery Act 


Unlike many of the offenses at which the recent federal legislation is directed, 
bank robberies are localized crimes. But the apprehension of the bank robbers is, 
on the other hand, a task which requires the codrdinated efforts of law enforcement 
agencies over wide territories. The automobile, in increasing the mobility of crim- 
inals, has placed a strain on our parochial police systems that has been felt peculiarly 
with respect to bank robberies. The value of the loot furnishes an incentive to 
careful preparation on the part of the criminals. In the Middle West particularly, 
raids have been made on banks in the smaller communities by bandits who, once 
having outdistanced pursuit, have retreated to other states for the division of the 
spoils, 

Since only federal forces are free to conduct their operations without regard for 
state lines, the federal government is in a strategic position to combat such activities. 
Moreover, its jurisdiction is not circumscribed in this instance by the limits of the 
commerce power. As to banks organized under federal laws and member banks in 
the Federal Reserve System, the same constitutional authority which enabled Con- 
gress to create federal banking systems'* would seem clearly to extend to their 
protection from felonious attack. 

The bank robbery bill introduced by Senator Ashurst on February 21, 1934,'5 
sought to create four federal offenses. The first section limited the Act’s application 
to the types of banks mentioned above. Section 2 made it a felony’® to take money 
or property belonging to or in the possession of a bank either without its consent or 
with its consent when such consent was induced by fraud. Section 3 penalized’? 
breaking into a bank building with the intent to commit a felony as defined by the 
laws applicable thereto. Section 4 applied to the forcible taking of bank money or 
property “from the person or presence of another,” providing an increased penalty7® 
where this offense is accompanied by an assault with a dangerous weapon. Section 5 
imposed the penalty of a 10-year minimum imprisonment or death on one who in 
committing an offense under the Act or in seeking to avoid arrest or to escape after 
arrest should kill any person or force any person to accompany him in his flight. 
The final section provided that jurisdiction over offenses defined by the Act should 
“not be reserved exclusively to courts of the United States.” 

The first two offenses defined in the Senate bill came a cropper in the House 
Judiciary Committee’® whose chairman, Representative Sumners of Texas, sought 
throughout the session to confine extensions of federal power to those situations 


“The leading case sustaining this power is McCulloch v. Maryland, 4 Wheat. 316 (U. S. 1819). A 
more recent case reviewing the earlier decisions is Smith v. Kansas City T. & T. Co., 255 U. S. 180, 41 
Sup. Ct. 243 (1921). 

*S. 2841, 73rd Cong., 2nd Sess. (1934). 

*® Punishable by a fine of not more than $5,000 or imprisonment for not more than 10 years, or both. 

™ For the penalty, see note 16, supra. 

* For the penalties imposed by this section, see text of Act, infra, note 20. 
* For the amendments reported by the Committee, see 78 Conc. Rec. 8347 (1934). 








placed a heavy enforcement burden upon the federal government. 
element of interstate flight is frequently absent from such case. The 


bank robbery. 
The Senate having concurred in the House amendments, the bill 


a corresponding diminution in state and local effort." If such occurs, 


by this statute. 
Tue “Kicx-Back” Acr 


State and federal statutes? provide that labor performed on public 


during the depression period at higher levels than those prevailing in 


which nominally remains at the prevailing rate. Some of the devices 


48 Star. 783, 12 U. S. C. A. (Supp. 1934) §§588a-588d. Its text follows: 


under laws of the United States or any member of the Federal Reserve System. 


tution organized or operating under the laws of the United States. 


fined not more than $5,000 or imprisoned not more than 20 years, or both. 
(b) Whoever, in committing, or in attempting to commit, any offense defined in 
this section, assaults any person, or puts in jeopardy the life of any person by the us 





5 years nor more than 25 years, or both. 


the verdict of the jury shall so direct. 


of the United States. 
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where the need to supplement state and local law enforcing agencies had become 
imperative. It is evident that to have brought all cases in which money is taken 
fraudulently from banks within the scope of federal criminal jurisdiction would have 


Moreover, the 
elimination of 


Sections 2 and 3 of the Senate bill focussed the measure upon the typical, gangster 


was approved 


on May 18, 1934.?° Its operation, even in its amended form, will prove an interesting 
test of the oft-repeated assertion that extensions of federal authority are coupled with 


then it may be 


questioned whether the legal protection of banks has been materially strengthened 


An evil which has flourished in the period of the depression is the “kick-back.” 


buildings and 


other construction projects shall be paid at the “prevailing rate of wages” for such 
work. Where union organization is strong, wage rates thus protected have remained 


other lines of 


work. But pressure has been brought on such rates from two directions. Dishonest 
contractors submit unduly low bids and having thereby secured contracts seek to 
recoup by obliging their employees to “kick back” a certain portion of their pay 


used to effect 


An Act to provide punishment for certain offenses committed against banks organized or operating 


Be it enacted, etc., That as used in this act the term “bank” includes any member bank of the Federal 
Reserve System, and any bank, banking association, trust company, savings bank, or other banking insti- 


SEc. 2. (a) Whoever, by force and violence, or by putting in fear, feloniously takes, or feloniously 
attempts to take, from the person or presence of another any property or money or any other thing of 
value belonging to, or in the care, custody, control, management, or possession of, any bank shall be 


subsection (a) of 
e of a dangerous 


weapon or device, shall be fined not less than $1,000 nor more than $10,000 or imprisoned not less than 


Sec. 3. Whoever, in committing any offense defined in this act, or in avoiding or attempting to avoid 
apprehension for the commission of such offense, or in freeing himself or attempting to free himself from 
arrest or confinement for such offense, kills any person, or forces any person to accompany him without 
the consent of such person, shall be punished by imprisonment for not less than 10 years, or by death if 


Sec. 4. Jurisdiction over any offense defined; by this act shall not be reserved exclusively to courts 
™* The risk that this may occur is termed a “serious danger” by Dr. Raymond Moley in his Report 


to the President on Federal Enforcement of Criminal Law. N. Y. Times, May 24, 1934, p. 2. 
= For the federal statute, see 45 Stat. 1494 (1931), 40 U. S. C. A. (Supp. 1933) §276 a. 
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the “kick-back” are described in a note.** Unscrupulous labor union officials also take 
advantage of the situation of members long unemployed by exacting tribute from 
them as a condition to their employment. Usually such payments are made under 
color of union authorization.?® 

The disclosure that the “kick back” was operative on federal building projects led 
to the introduction of a bill on March 12, 1934?* which provides the penalty of a 
maximum fine of $5,000 or imprisonment up to 5 years where one person induces 
another who is employed in the construction of “any public building, public work, 
or building or work financed in whole or in part by loans or grants from the United 
States” to give up any part of the compensation to which he is entitled “by force, 
intimidation, threat of procuring such dismissal, or by any manner whatsoever.” A 
second section empowers the Secretaries of the Treasury and the Interior to make 
reasonable regulations to this end for contractors and subcontractors, including a 
provision for sworn weekly affidavits as to the wages paid their employees. The bill 
became law June 13, 1934.75 


= “Flow the ‘kick-back’ works is almost common knowledge in the building trades. In other in- 
stances they were paid the prevailing rate of wages, but they have to kick back a percentage of their pay 
following pay day or they cannot return to work on the job. Many are sold tickets for shore dinners that 
never take place. Men are forced to join social clubs where they must pay a high rate of dues with little 
or no socialibility in return. Another form of the racket is worked by taking money out of the pay 
envelop and giving the man a receipt to show he is purchasing stock on the installment plan in some 
defunct corporation. I heard of one case in which a foreman would not hire anyone who did not live in 
a boarding house where the foreman rented rooms at an exorbitant rate. In another case a man pawned 
his wife’s wedding ring to buy a job. Having given the money to the wrong man he did not receive 
the job.” 

Statement of G. J. Atwell, President, Atwell Foundation Corporation, Hearings pursuant to S. Res. 
74, 73rd Cong., 2nd Sess., Vol. I, pt. 5, p. 797 (Dec. 21, 1933). 

See Letter by H. W. Ameli, U. S. Atty., Eastern District, N. Y., ibid. p. 826. 

*S. 3041, 73rd Cong., 2nd Sess. (1934). 

* Public, No. 324, 73rd Cong., 2nd Sess. (1934), 40 U. S. C. A. (Supp. 1934) §§276b-276c. Its text 
follows: 

An Act to effectuate the purpose of certain statutes concerning rates of pay for labor, by making it 
unlawful to prevent anyone from receiving the compensation contracted for thereunder, and for other 
purposes. 

Be it enacted, etc., That whoever shall induce any person employed in the construction, prosecution, 
or completion of any public building, public work, or building or work financed in whole or in part by 
loans or grants from the United States, or in the repair thereof to give up any part of the compensation 
to which he is entitled under his contract of employment, by force, intimidation, threat of procuring 
dismissal from such employment, or by any other manner whatsoever, shall be fined not more than 
$5,000, or imprisoned not more than 5 years, or both. 

Sec. 2. To aid in the enforcement of the above section, the Secretary of the Treasury and the 
Secretary of the Interior jointly shall make reasonable regulations for contractors or subcontractors on any 
such building or work, including a provision that each contractor and subcontractor shall furnish weekly 
sworn affidavit with respect to the wages paid each employee during the preceding week. 

















REORGANIZATION FOR POLICE PROTECTION 


Donatp C. Stone* 


Recent federal legislation in the field of crime and law enforcement has focussed 
nationwide attention on the effectiveness of our existing police machinery. The 
first group of these bills passed by the Seventy-third Congress seeks to strengthen 
federal law enforcement in matters with which the federal government is already 
concerned; a separate group extends federal police jurisdiction to crimes which here- 
tofore have been entirely state and local problems; the purpose of a third group was 
to increase the effectiveness of existing federal police agencies, particularly the 
Division of Investigation of the United States Department of Justice. 

Passage of these bills raises such questions as what is the logical responsibility of 
federal, state, and local police agencies; what organizational and personnel problems 
stand in the way of further efficient development of police service; and the extent to 
which police control should be centralized in state and federal governments. 


Shifts in the Police Problem 

Problems which this recent federal legislation seeks to solve are relatively of 
recent origin. At least the task of crime suppression has undergone striking change 
in the past few years. The advent of the automobile has probably done more than 
anything else to alter the operations of criminals and of police methods. People are 
no longer tied to a radius of a few miles of their home, but they are dashing about 
under their own automotive power covering hundreds of miles during a single day in 
search of pleasure and business. The patrol officer no longer can keep track of the 
whereabouts of residents on his beat; strange faces have multiplied through the 
expanding circulation of people so that the officer can hardly distinguish between a 
local resident and a visiting desperado. A hold-up gang in a few hours can be 
beyond an adjoining state far beyond the grasp of officers where the crime is com- 
mitted. The automobile has made crime an inter-city and interstate problem. Local 
agencies can not cope with it unaided. 

A second development transforming the nation’s police problems and shaking 
the very stability of our civilization is the development of rackets of every kind and 

* A.B., Colgate; B.S. in Public Administration, Syracuse. Director, Consulting and Research Division 
of Public Administration since 1933. Staff of Cincinnati Bureau of Governmental Research, 1926-1927; 


Committee on Crime Records of the International Association of Chiefs of Police, 1928-1929; Director of 
Research, International City Managers’ Association, 1929-1933. 
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description. With the centralization of business enterprise, with the dawn of big 
finance, and with the tremendously increased variety of business and social activities, 
rapacious manipulation and self-seeking avarice more easily victimize the rank and 
file of the citizens. Organizations of endless number have been developed to ad- 
vance personal interest and financial gain through grasping methods many of which 
are at least unethical if not unlawful. The variety of rackets is endless; they thrive 
in small towns as well as large, wherever men try to get something for nothing or 
through greed strive to better their position so that their friends or relatives may be 
placed in better position with resulting financial gain. Politicians, judges, labor 
unions, lawyers, bail bond brokers, bankers, newspapers, social organizations, mag- 
azine subscription sellers, as well as medicine fakirs, fortune tellers, and gambling 
operatives have often prostituted a gullible public to selfish aims as Dean Justin 
Miller so ably pointed out last year at the annual convention of the International 
Association of Chiefs of Police. He illustrated the difficulty if not impossibility of 
drawing the line between legitimate practice and genuine rackets. 

Rackets are not new. They have existed since primitive man preyed on his 
weaker members. The only difference between today and yesterday is that the 
complexities of life have increased their complexity, variety, and number. 

Profound changes are also being wrought in family life, in social attitudes and in 
public character. The disintegrating forces of the depression and the destitution it 
has brought with it, the wavering uncertainties in liquor control, the introduction of 
both young and old to a daily round of impressions from movies and the radio are 
altering customs and beliefs. Studies encouraged by the Payne Fund reveal that 
radio and movies may be breeding anti-social and destructive tendencies more effec- 
tively than we suspect. It is these changes providing background for bold, dramatic 
kidnapings, murders, hold-ups, extortions, blackmailings, embezzlements, and 
forgeries, which have set the scenes for the recent federal legislation. 

Reflecting these changes in community life, cities, counties, states, and the federal 
government have adopted regulatory ordinances and statutes covering a multitude 
of subjects which restrict and control the citizen at every turn. Traffic, sanitation, 
health, building, and similar codes require enforcement, the burden of which falls 
largely upon the police. Liquor stores, pool rooms, dance halls, all require regula- 
tion. The chief work of the police is no longer catching thieves, solving murder 
mysteries, and searching for stolen property, but rather the enforcement of minor 
regulations which enmesh the every day life of citizens, whether rich or poor, urban 
or rural, 

It is these changes which must be kept in mind in any basic reorganization plan 
for police protection. 


The Importance of Personnel 
The effect upon police work which these great changes have wrought is illustrated 
by a job analysis prepared by the Los Angeles Police Department under the leader- 
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ship of the California State Department of Education. This analysis reveals that 104 
different kinds of duties of the patrol service require 158 kinds of knowledge to per- 
form these duties. Listed among these special kinds of knowledge are “how to 
recognize evidence of domestic difficulties or improper conduct of juveniles”; “how 
to adjust or advise proper remedy in cases of neighborhood quarrels and doniestic 
difficulties, relations of master and servant, buyer and seller, lender and borrower, 
miscellaneous unethical practices”; “habits and tendencies of people on the police 
beat”; “ways and means of crime prevention”; “habits, methods and jargon of 
felons”; “how to select locations on the beat in which crime is likely to be com- 
mitted”; “methods and procedure in missing persons, psychopathic, attempted sui- 
cides, and military deserter cases.” Then in addition of course there are the almost 
endless variety of specialized police techniques such as methods of investigation of 
different crimes, knowledge of criminal modus operandi, criminal procedure, crim- 
inal identification, rules of evidence, handling mobs, criminals, traffic control, 
ballastics, chemistry, radio, and many others. 

These required knowledges illustrate the gradual change from that of crime 
suppression to crime prevention. 

Today men of quite different aptitudes and abilities are required than when the 
police departments of a decade ago were faced with relatively simple problems. 
Police chiefs are recognizing that particular adaptability, character, and training are 
required; they are realizing that effective police administration is chiefly a question 
of securing competent man power with permanent term of office free from political 
influence. Studies of police agencies demonstrate that those departments and those 
alone which meet this test are proving successful. With capable, trained men under 
effective leadership, all other problems except political interference can be readily 
solved. 

The Division of Investigation of the United States Department of Justice illus- 
trates a most efficient organization resulting chiefly from the fact that its men are 
selected because of their special qualifications for the work, and are given splendid 
training and leadership once in the service. Free from political manipulation, the 
Division has supplied an extraordinarily high degree of resourceful management 
which has built up the technical knowledge, the interest, and the professional attitude 
of the men to the point where they represent an outstanding example of police 
efficiency. 

State police forces further exemplify the successful results that can be secured by 
observance of these fundamental requirements. Several of their forces are splendid 
organizations, providing efficient service, free from politics. 

Municipal police forces illustrate vividly the good results from recognizing these 
essential requirements and the bad results from not recognizing them. Some city 
police departments are fortunate in securing able leadership with permanency in 
tenure of office with the result that competent men have been recruited and trained 
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to furnish reliable, effective police protection. In too many departments, however, 
police executives are forced to continue with a large portion of the force composed 
of old men, too old to learn the new techniques of modern police service. The police 
force is the chief plum of any self-seeking politician who, unless kept at arms length, 
will subject it to subversive interests destroying its serviceableness. Not until we look 
upon government in general and police service in particular as a technical, pro- 
fessional undertaking can we expect to develop competent police departments in every 
area as has been done in some progressive communities which have insisted that 
political bosses shall be kept off and out of city hall. 


Handicaps in Police Structure 

Faced with complex crime problems and terroristic operations of criminals, one 
would think if we were reasonable people that we would establish a system of police 
protection organized on a scale commensurate to the problems encountered. But 
what do we find? We find small police forces, too small to play any significant part 
in crime repression; we find badly organized police agencies; we find overlapping 
and conflicting police agencies. We fail to find uniformity in recruitment, training, 
or standard of performance. In brief, a maze of about fifty thousand police agencies, 
all unrelated to each other without any unity of command, peck away, often too 
feebly to be felt, at the monster called crime. 

Let us examine state government more closely. The constitution of a state gen- 
erally places responsibility for the executive of state laws on the shoulders of the 
governor, but the governors under these same constitutions are given no authority or 
facilities to enforce these responsibilities. The relatively recent establishment of 
twelve state police agencies and more than twice this number of state highway 
patrols has been the first real attempt in a small way to permit the governor to carry 
out his sworn obligation. Since the state police are generally restricted in their 
jurisdiction to unincorporated territory of the states, the extent of the governor’s 
authority is not very much enlarged. 

In very few of the states do the governors have any jurisdiction over the attorney 
general, the prosecuting officer of the state. The attorney general usually is elected 
and runs his own show. But his show is not very large since he has little if any 
authority over prosecutions in the cities and counties which constitute all but a small 
part of criminal proceedings within a state. 

Turning from the state to local law enforcement, we find the county sheriff upon 
whom nearly half of the population of the United States relies for protection to life 
and property and for the preservance of peace. If a deliberate attempt were made 
to establish an inefficient and inadequate system of police protection, it is difficult 
to imagine how a plan could be devised with more certainty of failure than what we 
have permitted to grow up in the form of the county sheriff. The sheriff is an 
elected officer and, therefore, he is a politician. He occupies a short term and in 
many states cannot succeed himself; if he can, much of his time must necessarily 
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be spent in building up political fences for the next election. His area of jurisdiction 
is so small that it will not permit of a sufficient number of deputies to enable the 
specialization that is required in modern police administration. Usually such dep- 
uties as are appointed are political and with few exceptions, every time the sheriff 
goes out of office, his deputies go with him. Perhaps the political nature of the 
position of sheriff is the explanation why this office persists so tenaciously. 

Only when we turn to cities do we find local police forces established on a basis 
which permits possibility of success. But we have handicapped the city forces. In 
the first place a single police force does not ordinarily have jurisdiction over all urban 
area in any metropolitan region. The majority of cities are hedged by suburban 
residential areas, towns, and satellite communities which maintain separate police 
agencies all independent of one another. Codrdination and effective police programs 
throughout this area which provides a single police problem are obviously impossible. 


Area of Jurisdiction An Obstacle - 

In the second place most of these municipal police forces do not have jurisdiction 
over an area of sufficient size with sufficient population to warrant a large enough 
force to permit the specialization of staff services such as records, communications, 
identification, training, and expert investigational facilities which are essential in the 
present day solution of crime. A one-man, a ten-man, or perhaps a fifty-man police 
force is too small to support the kind of police program which is indispensable in 
equiping policemen to cope with the complex character of crime and law enforce- 
ment. I do not know what is the minimum size for an efficient police department, 
but I suspect it is not less than a hundred men; which would mean that cities with 
a population less than fifty or perhaps sixty thousand are fundamentally too small 
to maintain all service required in effective policing. This is a subject worthy of 
real study. 

In contrast we see England and Wales countenancing 182 police establishments in 
the entire country, whereas in the United States there are thousands of police units 
ranging from our metropolitan forces to village police, isolated constables, and 
marshals. In England each of the large cities maintains its own police organization. 
The policing in cities not maintaining forces, and some of these have as many as 
one hundred thousand inhabitants, as well as the policing of all rural areas, is per- 
formed by country constabularies. This small number of police units in England 
is not accidental but is the result of a deliberate attempt to eliminate small, ineffective 
units. Even some of the existing units are considered too small and are being 
consolidated. 

The lack of correlation between the various branches of law enforcement also 
blocks the way to efficient crime protection. Regardless of the efficiency of the police, 
if the prosecution is ineffective or the courts political, no community can expect to 
suppress crime. Police and prosecution agencies are completely independent of each 
other in the United States, and in the case of municipalities prosecution of indictable 














456 Law anv ConTEMPORARY PRoBLEMS 


crime is not attached to the same unit of government as the police. Many a good 
police force has been demoralized by politically controlled prosecutors and courts who 
let criminals go unpunished. We cannot expect a united front until police and 
prosecution become coérdinated and responsible agencies under the same unit of 
government, either by incorporating the prosecution as a part of the police depart- 
ment, or placing both the police and prosecution under the same chief executive. 
This is what we have done with respect to federal crimes where both the chief in- 
vestigational agency and the prosecution agency are divisions within the United 
States Department of Justice. 


Who Shall Control the Police? 

What would constitute a rational program for police organization based upon 
our present philosophy of local self government? First of all, we should continue to 
improve and consolidate federal police agencies. Their jurisdiction should be ex- 
tended with caution and should embrace only crimes of an interstate character. 
Within a state all large cities should be organized into a single unified police depart- 
ment. The jurisdiction of sheriffs and other duplicating and overlapping police 
agencies should be abolished. Outside of the urban centers reliance should be placed 
upon a state police force with the position of sheriff, marshal, constable and coroner 
abolished. This may sound drastic, but it is drastic only because of the obstacles 
encountered in the form of state constitutions, political power of entrenched interests, 
and the apparent apathy of the public to take the government in its hands and make 
of it a useful instrument of service. If this type of program is carried out there will 
be little need for expanding the jurisdiction of federal police agencies. If it is not 
carried out state and local government will be further shorn necessarily of present 
responsibilities. Thus the American public faces the choice either of an increase in 
centralization of police power in the federal government on the one hand or the 
establishment of well-organized city and state police on the other. 

Perhaps a system of federal grants-in-aid may be developed as often proposed. 
Such a system will not necessarily mean centralization of administrative control over 
state and local forces. It would result in the imposition of some kind of standard 
relating to number of men on the forces, recruitment and training requirements, and 
equipment. The net effect of subventions is always to place great influence in the 
hands of the giver. This influence can be very beneficial as it has been in the case 
of grants by the federal government for roads, education, and relief, to mention only 
a few fields in which we have had experience. England furnishes an example of a 
most successful system of grants-in-aid, but under conditions much more agreeable 
to the success of this principle. 

Suggestions have been made from time to time that state governments establish 
the grant-in-aid plan or at least a bureau with authority to impose standards on local 
forces. An inspection of state governments reveals that they are far more political 
in their organization and operation than city government, so that such control 
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might result in placing efficiently managed cities of which. there are hundreds in 
an embarrassing position. Many cities in states are more important fiscally than the 
states that contain them, and all are of greater significance in terms of services 
rendered. The state is purely an artificial unit, which may have outlasted a con- 
siderable part of its usefulness. Thus if cities are exempt from state control, rural 
government alone remains and this can be policed best by a single state police force. 
Granting that this kind of set-up will not be effected at an early date, an advisory 
service to local police might be established as a part of the state government, placed 
perhaps in the state department of justice proposed recently at the Milwaukee meet- 
ing of the American Bar Association. Guard must be made against placing such 
an agency in hands independent of the governor, as would result by placing it under 
the attorney general of most states. We need more responsiveness and unity in state 
government, not less. The state bureaus of criminal identification, investigation, and 
statistics described below can be effective forces in improving local policing. But 
they have to be managed more adequately than many of those already existing, 
which are starved for funds. If many states have not been able to demonstrate that 
they can administer existing identification bureaus effectively, how can we expect 
them to shoulder successfully a similar but more difficult problem? The problem is 
not so much one of legal machinery as it is of administrative capacity. Intelligence 
is the chief requirement, not teeth. 


The Sphere of Codperation 

Increasing the effectiveness of police agencies fortunately does not depend alone 
upon the bringing about of a reorganization of existing forces. Departments are 
adopting many codrdinating and codperative undertakings to the misfortune of the 
offender. The national division of identification in the Department of Justice, an 
indispensable aid in crime detection and apprehension, is purely a codperative under- 
taking. Police forces submit voluntarily finger prints, crime reports, and other infor- 
mation. Indeed this identification division was initiated, conducted, and paid for by 
voluntary assessments on local departments by the International Association of 
Chiefs of Police before transference to the Department of Justice. 

Although local police agencies are required by law to submit identification data, 
state bureaus of identification are essentially codrdinating agencies. They do not 
interfere with local police authority. Here again the International Association of 
Chiefs of Police through the assistance of Public Administration Service and of Pro- 
fessor Ernst W. Puttkammer of the University of Chicago Law School has prepared 
a model state bill of criminal identification, investigation, and statistics. The pur- 
poses of this bill are the establishment of a clearing house for identification data, lost 
and stolen property reports, and crime statistics for all law enforcement agencies 
within the state. The bill provides for a staff of specialist investigators who may be 
called in voluntarily by local police officers to assist in investigating unusual crimes 
or to aid in emergencies at the order of the governor. Statewide communications 
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such as radio, telegraph typewriter hook-ups, and scientific laboratory facilities, are 
part of the proposed set-up. 

Police officers within a region are finding it profitable to join together in codp- 
erative enterprises. In the San Francisco region we find peace officers meeting 
monthly to discuss law enforcement problems and means of mutual assistance. 
Cincinnati, following an intensive study by Bruce Smith of the Institute of Public 
Administration, has developed an elaborate program of police codperation. The 
heads of 78 police units covering six counties in three states have established a formal 
organization called the Cincinnati Regional Police Association, which meets bi- 
monthly. This Association has developed a unified radio broadcasting system for the 
region, central police training facilities, a central record and identification bureau, 
programs of mobilization in case of emergency, and a system of control points under 
which all main roads in the area can be covered upon short notice. Similar organiza- 
tions exist in other metropolitan regions. 


The International Association of Chiefs of Police 

The International Association of Chiefs of Police and the newly organized State 
Police Executives of the United States are important forces bringing about codrdina- 
tion in police activities. The I. A. C. P. in addition to establishing the national 
division of identification and the nationwide system of uniform crime reporting now 
operated by the United States Department of Justice has for many years been en- 
gaged in a wide program of improvement of police administration. The develop- 
ment and spread of police radio has been greatly stimulated by the work of the 
Association. The Association for many years has encouraged the establishment of 
police training schools. Not only do we find such schools in practically all major 
cities in the country, but during the last few years we have witnessed the establish- 
ment of state-wide police training schools conducted jointly by state leagues of 
municipalities and state police chiefs associations. The zone school system in New 
York state and in Virginia are noteworthy as pioneer examples. 

In order to raise standards of police personnel the International Association of 
Chiefs of Police two years ago requested the United States Civil Service Commission 
to prepare a standard police adaptability test. Through the assistance of Public Ad- 
ministration Service this test has been furnished to over a hundred police depart- 
ments who have examined the members of their forces. Not only is this enabling 
minimum standards of recruitment to be established, but equally significant is the 
fact that police executives in these cities are analyzing their men, weeding out the 
inefficient, promoting the most competent, and initiating an intelligent program of 
personnel management. During the current year the Association started the publi- 
cation of a monthly Police Chiefs News Letter in order to keep its members in- 
formed of developments and improvements taking place in the police field. 
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Coérdinating Community Agencies 

But the codrdination of police agencies is not enough. Many other agencies in a 
community have law enforcement responsibility. As a means of codrdinating these 
diverse agencies, cities are turning to the establishment of what are known as coér- 
dinating councils. They are formal organizations consisting of the executive heads 
of the police, prosecution, courts, probation, schools, welfare, and recreation depart- 
ments of correctional institutions, juvenile agencies, mental hygiene clinics, and 
various private social character-building organizations. 

Some of these councils employ full time administrative staffs. Councils in Los 
Angeles, San Francisco, Oakland, Berkeley, and Santa Maria, California, are illustra- 
tions of the successful organization of city and rural units of different sizes. 

The co6rdinating council is a planning and deliberating body holding meetings 
monthly or more frequently at which the members discuss specific problems con- 
cerning maladjusted individuals and problems of law enforcement. The major 
purpose is the formulation of a balanced, codrdinated social welfare program for the 
community. They work out methods for eliminating duplication of effort which is 
so prevalent in many communities. I recall very vividly the meeting of one of these 
councils at which was discussed the recent murder by a boy of twenty who had been 
handled or treated by eight or nine of the community organizations represented on 
the council. This council sought an answer to the question: “where have they failed 
in the treatment of this murderer in the earlier stages of his career?” With such 
kind of responsibility assumed by coérdinating councils, there is great hope that 
through voluntary changes effective and successful programs will reduce and stamp 
out the evil called crime. 














THE INTERSTATE COMPACT—A DEVICE FOR 
CRIME REPRESSION 


Gorpon Dgan* 


Certain legal concepts have quite naturally grown out of the employment of 
boundary lines between private tracts of land and between political sovereignties. 
Along with these concepts corollary notions have also developed which may be 
likened to.the rules by which the old game of “cop and robber” was kept within 
bounds—rules which guarantee to the fugitive criminal, in certain instances, com- 
plete immunity and sanctuary in the midst of a feverish chase. The claim of the 
child which finds expression in “You can’t tag me here,” is not unlike the claim of 
the criminal who takes advantage of the boundaries which separate villages, town- 
ships, cities, counties, states, and nations. 

The interstate compact in no way involves the eradication of boundaries. It does, 
however, offer a simple method for discarding those incidents of boundaries which 
have no justification except from the standpoint of the criminal who profits by their 
retention. 

Boundary rivers have always been a favorite gathering point for criminals; and 
this was particularly true of the territorial boundary line between the States of Missis- 
sippi and Arkansas, which, for many miles, is the center of the main channel of the 
Mississippi River. If one state forbade gambling, for instance, and the other sanc- 
tioned it, a river boat would leave the former’s shore, cross the middle of the main 
channel, and suddenly become transformed into a gala gambling ship. The sanctity 
of that narrow thread in the main channel rendered impotent the enforcement off- 
cials of the state whose laws were being so ingeniously circumvented. If the state 
which permitted gambling passed a liquor law and the state which forbade gambling 
did not, the river boat turned on its motors, crossed back to the other side of the 
main channel, and opened up its saloon. Even where both states had identical laws 
relating to gambling, liquor control and other subjects, criminals, by operating close 
to the middle of the channel, made it difficult for a prosecutor in either state to 
establish exactly in which jurisdiction the offense was committed. In other words, 

*A.B., 1927, University of Redlands; J. D., 1930, University of Southern California; LL.M., 1932, 
Duke University. Special Attorney, Criminal Division, United States Department of Justice. Instructor 


in Law and Assistant to the Dean of the School of Law, Duke University, 1930-34. Member of the 
California and North Carolina Bars. Contributor to legal periodicals. 
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identical substantive criminal laws would not solve the problem which the proof of 
venue raised. 

When it was suggested by some that there was no reason why the laws of both 
states should not be made effective over the entire river, even when such laws 
conflicted, others pointed to the territorial boundary which seemed, according to 
traditional boundary concepts, an insurmountable barrier to concurrent jurisdiction. 
It was evident that codperative effort on the part of both states was needed. Missis- 
sippi and Arkansas, therefore, entered into a compact’ which literally, at least for 
the purpose of enforcing the laws of the respective states, extended the western 
boundary of Mississippi to the western shore of the Mississippi River, and the eastern 
boundary of Arkansas to the eastern shore of the same river. 

These two states had few precedents for their action. In all the years since the 
insertion in the Constitution of the United States of a provision which declared that 
“No State shall, without the consent of Congress . . . enter into any Agreement or 
Compact with another State . . .”* only eight such compacts have been approved 
by Congress in the field of criminal law and procedure,® and only two of these 
preceded the compact just described. Many compacts have been entered into in other 
fields, such as the control and improvement of navigation, conservation of natural 
resources, utility regulation, taxation, boundaries and cessions of territories, etc.* All 
of the compacts in the crime field have been restricted to the service of criminal 
process on, or the jurisdiction over, boundary waters. Most of these compacts have 
provided for concurrent jurisdiction over such boundary waters. Similar grants of 
concurrent jurisdiction over boundary waters are also to be found in a number of 
congressional acts which admits states to the Union and which at the same time 
establish the boundaries for such states.° ‘The legal problems which have arisen out 


235 Stat. 1161 (1909). 
*U. S. Consr., art. 1, §10, cl. 3. 
® Compacts in the crime field which have been approved by Congress under the compact clause of the 
Constitution: 
(1) New York and New Jersey (1833). Re: jurisdiction over the Hudson River. 4 Stat. 708. 
(2) New Jersey and Delaware (1907). Re: jurisdiction and service of penal process on the Del- 
aware River. 34 Star. 858. 
(3) Mississippi and Louisiana (1909). Re: penal jurisdiction over the boundary waters of the 
Mississippi river. 35 Strat. 1161. 
(4) Mississippi and Arkansas (1909). Re: penal jurisdiction over the boundary waters of the 
Mississippi river. 35 Stat. 1161. 
(5) Arkansas and Tennessee (1909). Same as above. 35 Stat. 1163. 
(6) Missouri and Kansas (1910). Same as above. 35 Strat. 1163. 
(7) Wisconsin, Illinois, Indiana and Michigan (1910). Re: criminal jurisdiction over the waters 
of Lake Michigan. 36 Stat. 882. 
(8) South Dakota, North Dakota, Minnesota, Wisconsin, Iowa, Nebraska (1921). 41 Stat. 1447. 
“See Frankfurter & Landis, The Compact Clause of the, Constitution—A Study in Interstate Adjust- 
ments (1925) 34 YALE L. J. 685. 
®(1) The Act to admit Iowa as a state (1845). 5 STAT. 743. 
(2) The Act to admit Wisconsin as a state (1846). 9 Stat. 57. 
(3) The Act to admit Minnesota as a state (1857). 11 Stat. 166. 
(4) The Act to admit Oregon as a state (1859). 11 Stat. 383. 
(5) The Act to admit Missouri as a state (1820). 3 Srat. 545. 
(6) The Act to admit l.unois as a state (1818). 3 Stat. 428, at 429. 
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of these grants of concurrent jurisdiction, whether the grant appears in a compact 
or whether it appears in the act admitting a state to the Union, have not been many,® 
and apparently the exercise of concurrent criminal jurisdiction by bordering states, 
with one possible exception,’ has not brought on any major clashes between the 
states. A short discussion of these problems is relegated to the footnotes.* It has 
only been in very recent years that persons have become aware that there is a large 
body of problems in the criminal law field which are non-local in character and 
which at the same time do not justify federal intervention or control—problems that 
are beyond the power of a single state to control. In the Seventy-third Congress the 
so-called Interstate Compact Bill was enacted. This statute® provides: 


That the consent of Congress is hereby given to any two or more States to enter into 
agreements or compacts for codperative effort and mutual assistance in the prevention of 
crime and in the enforcement of their respective criminal laws and policies, and to establish 
such agencies, joint or otherwise, as they may deem desirable for making effective such 
agreements and compacts. 


In the report of the House Judiciary Committee which accompanied this Bill’® it 
was stated: 


This bill seeks to remove the obstruction imposed by the Federal Constitution and 
allow the states codperatively and by mutual agreement to work out their problems of law 
enforcement. 


®See note 8, infra. 

™The States of Washington and Oregon have indulged in considerable litigation concerning the 
Columbia River, which is the boundary line between the two states. In one case involving a dispute 
between these states, which reached the United States Supreme Court, Washington v. Oregon, 214 U. S. 
205, 29 Sup. Ct. 631 (1909), the Court deviated from the question at hand long enough to set forth 
in full in its opinion the compact between the States of Arkansas and Mississippi, and suggested at p. 
633: “We submit to the States of Oregon and Washington whether it would not be wise for them to 
pursue the same course.” 

® Two situations have given rise to appellate court interpretations of such statutes. 

1. Where the laws of State B definitely sanction conduct punishable by the neighboring State A, 
across the river, and an arrest is made by officers of A on the B side of the river. 

2. Where State A attempts to prosecute for crime committed on an object on the B side of the river, 
which object is attached to the bed of the river or to the B shore. 

It has been held in a number of cases that where the middle of the main channel of the river has 
been fixed as the territorial boundary and where concurrent jurisdiction was granted with reference to 
the apprehensions of criminals “on the waters of the river” that State A might prosecute for conduct 
condemned by its laws although committed by defendant on State B’s side of the river. Brown v. State, 
109 Ark. 373, 159 S. W. 1132 (1913); State v. Moyers, 155 Iowa 678, 136 N. W. 896 (1912); Lemore v. 
Commonwealth, 127 Ky. 480, 105 S. W. 930 (1907); State v. Cunningham, 102 Miss. 237, 59 So. 76 
(1912); State v. Kurtz, 317 Mo. 380, 295 S. W. 747 (1927); State v. Metcalf, 65 Mo. App. 681 (1896); 
State v. Seagraves, 111 Mo. App. 353, 85 S. W. 925 (1905). The holdings of the cases construing these 
compacts and admissive Acts turn for the most part on what is meant by jurisdiction “over the river” 
or “on the river,” and discussion of them is not justified in this article. The leading cases, other than 
those cited immediately above, are: Wedding v. Meyler, 192 U. S. 573, 24 Sup. Ct. 322 (1904); Nielson 
v. Oregon, 212 U. S. 315, 29 Sup. Ct. 383 (1909); McGowan v. Columbia River Packers Ass’n, 245 U. S. 
352, 38 Sup. Ct. 129 (1917); Miller v. McLaughlin, 281 U. S. 261, 50 Sup. Ct. 296 (1930); State v. 
Mullen, 35 Iowa 199 (1872); State v. George, 60 Minn. 503, 63 N. W. 100 (1895); People v. C. R. R. 
of N. J., 42 N. Y. 283 (1870); Ferguson v. Ross, 126 N. Y. 459, 27 N. E. 954 (1891); Roberts v. Fuller- 
ton, 117 Wis. 222, 93 N. W. 1111 (1903). 
® Public, No. 293, 73rd Cong., 2nd Sess. (1934), 18 U. S. C. A. (Supp. 1934) §420. 

H. R. Rep. 1137, accompanying H. R. 7353, 73rd Cong., 2nd Sess. (1934). 
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It has been intimated by some that this statute gives to the states no more power 
than they already had before its enactment, and that, under this Act, Congress con- 
templated that whatever agreements were entered into between the states in the 
form of compacts would have to be subsequently approved by separate resolutions of 
Congress before they would become effective. It is difficult to see how such an 
interpretation can be placed upon the Act. The Constitution makes valid an inter- 
state compact only with the consent of Congress. Heretofore that consent has been 
given through a resolution approving a usually specific, but sometimes a very broad, 
proposal of the states. It would seem that the only interpretation which would give 
the present Act any significance whatever is one which regards the Act as a blanket 
endorsement in advance by Congress of any compact into which the states might 
enter in the field specified by the Act, viz.: “the prevention of crime and the enforce- 
ment of their respective criminal laws and policies”; and that as soon as the contract- 
ing states, through their legislatures, approve the agreement it becomes, from the 
date of the second state’s approval, a binding compact. If otherwise interpreted, the 
Act is nothing more than a polite invitation on the part of Congress to the states to 
agree on compacts and submit them later to Congress for approval—something the 
states have been doing occasionally over a period of many years. A blanket consent 
statute is not a new idea. Such a statute was contemplated in 1921 by the Commis- 
sioners on Uniform State Laws;'? and the Compact Act, as here interpreted, has a 
direct precedent in a resolution of the Congress’? which is a broad advance endorse- 
ment of any compacts subsequently entered into by any states in the fields of con- 
servation of forests and water supply and the protection of forests from fire. 

The following subjects for compacts under the Interstate Compact Act have been 


suggested: 


1, A compact giving authority to the officers of the enacting state to cross the 
state line, continue pursuit in the codperating state, and there arrest a suspected 
criminal. 

2. A compact giving authority to the officers of the enacting state to serve crim- 
inal process (not hot pursuit cases) issued by the enacting state, and directing its 
officers to arrest, in the codperating state, one who has committed crime in the 
former. 

3. A compact giving authority to the officers of the enacting state to return a 
fugitive, after he has been arrested in the codperating state, to the enacting state, 
without following the customary rendition procedure, or 

4. A compact giving to the codperating state authority to expel to the enacting 
state, a person arrested in the former’s jurisdiction, without the necessity of follow- 
ing the customary rendition procedure. 

11 Committee on Inter-State Compacts, Report, Nat. Conr. Comm. Un. State Laws, HANDBOOK AND 


PROCEEDINGS, 1921, 297, at 334 (§19, par. 3). 
2 36 Stat. 961 (1911). 
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5. A compact (or better, perhaps, a uniform reciprocal statute) providing for the 
securing of out-of-state witnesses for attendance at criminal trials. 

6. A compact giving authority to the enacting state to try persons for certain 
offenses which are committed in the codperating state but which take effect in the 
enacting state, or are partly committed in the latter, or are committed so close to a 
boundary line that it is impossible to tell in which jurisdiction the offense was actually 
committed. 

7. A compact authorizing a state to expel, or the demanding state to retake, 
parole violators, escapees, or persons on probation who either do not come within the 
“fugitive from justice” classification under the rendition laws, or who should be 
retaken by a procedure simpler than that afforded by such laws. 

8. A compact giving authority to States A and B to maintain jointly a bureau of 
identification and investigation, a crime laboratory, a joint police unit or border 
patrol. 

g. A compact giving authority tc the enacting state to return persons wanted in 
the codperating state who have committed crime in the former but who are not 
“fugitives” under the judicial interpretation of the rendition laws. 

10. A compact whereby one state would agree to supervise parolees released by 
another state upon the latter’s agreement to supervise parolees released from the first 
state. . 

There are probably many other possible and justifiable uses for compacts in aid 
of law enforcement. The remainder of this article, however, will be devoted to a 
discussion of certain fields concerning which compacts will, in all probability, be 
made use of in the very near future. 


Compacts Providing for the Arrest of Persons Who Have 
Fled Across State Lines 


It seems to be generally assumed by laymen, as well as by many lawyers and police 
officials, that when a peace officer of one state, in pursuit of a fleeing criminal, arrives 
at the state line, he is entirely without authority to cross the line and make an arrest 
in a neighboring state. The assumption, for the most part, is not justified. A police- 
man of one jurisdiction who crosses the line into another jurisdiction does not thereby 
lose all legal right to make an arrest. “He sheds his uniform and badge, figuratively 
speaking, and becomes a private person with the same right to make arrests as any 
other private individual.”** In over thirty states a private person may lawfully arrest 
if he knows that a felony has been committed and has reasonable ground to believe 
that the man he arrests has committed it.’* In all of the states'® except Texas,!® 
which permits arrest without warrant only when the offense is committed in the 

48 Waite, THE CriminaL Law In AcTIon (1934), 267, 268. 

™ Move Cope Crim. Proc. (Am. L. Inst., 1930) pp. 238 et seq. (annotation to §22). 


® Id. 
*° Tex. Cope Crim. Proc. (Vernon, 1925) art. 212; Lacey v. State, 7 Tex. Crim. App. 403 (1879). 
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person’s presence, a private individual may arrest if he has reasonable ground to 
believe that the person arrested is guilty, and if such person is in fact guilty, of a 
felony. “The only privilege the state policeman loses when he crosses the line is the 
privilege of making a reasonable mistake. And in two-thirds of the states he is 
still allowed a reasonable mistake”!* as to who committed the crime, if he is right 
in believing that a crime was in fact committed. “Indeed the Pennsylvania State 
policeman, for instance, who pursues a supposed robber into Ohio has the same 
authority to arrest him there as though the state line had not been crossed. . . . There 
is no need for a state policeman in hot pursuit to stop at a State boundary.”?® 

While this right on the part of officers of a foreign state to arrest without warrant 
in the foreign state undoubtedly exists, it is not customarily exercised, either because 
of the popular assumption above referred to that all of the officer’s rights cease at the 
boundary, or because in thirty states he loses the right to make a bad guess whether 
a felony has in fact been committed, or because in all states if the act committed 
should turn out to be a misdemeanor he would have no right to arrest unless the 
act was committed in his presence. 

It has been suggested, therefore, that an effective administration of justice requires 
some provision whereby the officers of the state from which a suspect has fled could, 
either with or without the authority and codperation of the officers of the asylum 
state, be granted the same right to arrest that they would have if the arrest were 
made in their own state. The following statute proposed in 1921 by the Commis- 
sioners on Uniform State Laws,’® while not dealing strictly with the hot pursuit 
situation, is interesting in this connection: 

Section 1. Serving Process without the State for Offence Committed within it. Crim- 
inal process issued under the authority of the State of [enacting State] against any person 
accused of an offense committed within the State may be served in any county within the 
State of [codperating State], unless such person shall be under arrest by virtue of process 
or authority of the State of [codperating] State. 

Section 2. Same. Criminal process issued under the authority of the State of [codp- 
erating State] against any person accused of an offense committed within that State may 


be served in any county within the State of [enacting State], unless such person shall be 
under arrest by virtue of process or authority of the State of [enacting State.] 


An interstate treaty which contains provisions along this line is the one first 
enacted in 1882 between the United States and Mexico and renewed periodically 
thereafter.2° The problem of providing by compact some procedure for arrest of a 
fugitive in a neighbor state is comparatively simple from the legal standpoint. The 
real difficulties arise in establishing a workable administrative system in which fric- 
tions and jealousies will be reduced to a minimum. A procedure for arrest which 
might be inserted in compacts is suggested later on in this article. A problem 
closely linked with arrest procedure is that of the return of the person after arrest. 


™ WAITE, op. cit. supra note 13. * Id. 
* Committee on Inter-State Compacts, supra note 11, at 342. 
Id. at 319. "See infra p. 468. 
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Compacts For the Return of Criminals Found in Another State 

We may safely assume that an officer of one state who makes an arrest in a 
neighboring state is not empowered, under existing laws, to return his captive to the 
state from which he has fled if the fugitive is unwilling to return, without first 
obtaining authorization from the governor of the asylum state, such authorization 
being granted only after a showing, required by the congressional enactment relating 
to interstate rendition, that the person is a fugitive from justice, that he is charged 
with a crime in the demanding state, and that a demand has been made by the 
executive of that state for his return. The Constitution of the United States?? 
provides that 

A Person charged in any State with Treason, Felony, or other Crime, who shall flee 
from Justice, and be found in another State, shall, on demand of the executive authority of 
the State from which he fled, be delivered up, to be removed to the State having Juris- 
diction of the crime. 


Since this provision is not self-executing, Congress, in 1793, enacted an interstate 
rendition statute which elaborates slightly upon the constitutional provision.** 

It is important to note, in connection with interstate compacts designed to set up 
a simpler and more effective method for the return of persons fleeing across state 
lines, that both the constitutional provision and the congressional act passed in 
pursuance thereof do nothing more than establish a duty on the part of the asylum 
state to comply with the demand of the executive of the demanding state for the 
return of the fugitive. The constitutional provision and the federal statute merely 
state when the asylum state must act but leave untouched the question when it may 
act. One reason perhaps why no less formal machinery has been developed in the 
various states is that the courts have regarded the authority of the governor to sur- 
render a person as commensurate with the duty imposed upon him by the constitu- 
tional provision, the congressional act, and the state laws relating to rendition.** 
If the governor has no authority to act with reference to the surrender of a fugitive, 
that is, where no statute has been passed giving him such authority, the arrest of a 
fugitive would be beyond his power. A large body of state legislation has been 
enacted in aid of the present federal law.?> Some of this legislation has gone beyond 
the federal law in providing for arrest of the fugitive prior to any requisition.*® 
With reference to such legislation, Justice Brandeis has said:?7 

These provisions of the Constitution and federal statutes [relating to interstate rendi- 
tion] do not deal with arrest in advance of a requisition. They do not limit the power of 


a State to arrest, within its borders, a citizen of another State for a crime committed else- 
where; nor do they prescribe the manner in which such arrest may be made. These are 


=J..S: Coner. att, .4, $2, cl. 2. 
% 1 SraT. 302 (1793), 18 U. S.C. A. §662. ™* Note (1927) 41 Harv. L. Rev. 74, 75. 
*® Probably every state now has some law relating to interstate rendition. 
7° Wis, Stat. (1929) §§364.06-364.07; Tex. Cope Crim. Proc. (Vernon, 1925) 999-1003; Va. CopE 
Ann. (Michie, 1930) §§5062-65. Note (1932) 32 Cotum. L. Rev. 1411, at 1414. 
* Burton v. N. Y. Central R. R., 245 U. S. 315, 318, 38 Sup. Ct. 108, 109 (1917). 
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matters left wholly to the individual States. Whether the asylum State shall make an 
arrest in advance of requisition; and if so, whether it may be made without a warrant, are 
matters which each State decides for itself. Such has been the uniform practice, sanctioned 
by a long line of decisions and regulated by legislation in many of the States. . . . 


It must be conceded that state enactments which are inconsistent with the federal 
rendition law would be unconstitutional. On the other hand, the enactment of the 
federal rendition law in no way prevented the states from either enacting auxiliary 
legislation whereby the federal rendition machinery might more easily function or 
enacting laws which set up a simpler system of interstate rendition, provided that 
such laws in no way interfere with the duty constitutionally imposed upon asylum 
states to honor requisitions where certain prerequisites are met by demanding 
executives. It is submitted that the only instance in which a state law could be 
regarded as inconsistent with the constitutional provision would be where such state 
law lessened or detracted from this constitutional duty. If, by compact, two states 
provided for some simple unconventional procedure for the return of fugitives, such 
compact could not be said to interfere in any way with the duty of the governor of 
an asylum state to return a fugitive in the event that such fugitive is demanded, as 
under traditional rendition machinery, by the governor of the demanding state. A 
rule to the effect that food may be passed without command from the head of the 
table is not inconsistent with a rule that it must be passed when so commanded. 
Again, inasmuch as the Constitution speaks in terms of one who has fled from 
justice, it is submitted that the states, retaining as they do all powers not granted 
away and embodied in the United States Constitution, would have the right to set 
up a procedure for the return of persons who have committed crime in one jurisdic- 
tion and are found in another but who are not strictly “fugitives from justice” within 
the meaning of the judicial decisions construing the congressional statute. This 
argument is well developed by Judge A. H. Reid in an address before the American 
Bar Association in 1920.78 
If the intent of the framers of the constitutional provision is persuasive, it may be 
said that the history of the constitutional provision indicates that demand by the 
executive was not intended to be exclusive. In fact, rendition between executives 
seems to have been a new procedure when it first appeared in the Articles of Con- 
federation.® In 1789, for instance, Chief Justice Brearly of New Jersey wrote to 
Governor Mifflin of Pennsylvania that the powers given by the Articles of Confed- 
eration to the state executive were “not necessary to be exercised in ordinary cases.”°° 
A simple réading of the constitutional provision, taken together with the history 
of interstate rendition, indicates that the provision was inserted in the Constitution 
simply to assure each state that (regardless of what other methods for the return 
% Interstate Extradition for Extra-territorial Crimes (1920) 45 A. B. A. REP. 432, at 440-442. 
22 Moore, ExTRaDITION (1891) 821; 2 WinrHRop, History oF New Enctanp (Hosmer’s ed. 1908) 


126; Hoague, Extradition Between States (1878) 13 Am. L. Rev. 181, 210. 
® Moore, op. cit., supra note 29, 824. 
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of fugitives might be used) if demand were made by an executive upon another state 
for the return of a fugitive, the demand would be honored. It was not intended as 
a pronouncement that fugitives could be returned only upon executive demand. The 
congressional statute simply fills in the details showing when the duty exists and 
what showing should be made by the demanding executive before the duty arises 
on the part of the asylum state. It seems clear that the states still retain their right 
to set up any procedure for the return of persons wanted for crime, so long as it in 
no way detracts from the duty imposed upon a state when a demand does happen 
to be made by an executive for the return of a fugitive, and so long as such procedure 
does not conflict with the requirements of due process of law. 

Various simpler methods for the return of persons wanted for crime have been 
suggested. Canadian practice whereby a warrant of one province, when endorsed 
by a magistrate of another, is a valid instrument in the second province for arrest 
and removal,?! has been recommended. A procedure, similar to that under the 
federal removal statute,*? has also been suggested. 

A method for the arrest and return of wanted criminals, which might be inserted 
in interstate compacts, is suggested here in outline form. 

1. An officer of enacting state in hot pursuit or armed with a warrant of arrest 
issued by the enacting state should have the authority to arrest a person wanted for 
a crime committed in the enacting state who has fled to the codperating state, and 
should have power to make that arrest either 

(a) alone and without the knowledge of the codperating state or its officials, or 

(b) (perhaps a better alternative) in codperation with some official (from a 
class to be designated in the compact, such as sheriffs), or 

(c) (perhaps even a better alternative) on the authorization of an officer or 
other official (from a class of officials to be designated in the compact), such an 
authorization to be almost an automatic one and communicable orally as by 
telephone, or otherwise. 

2. Under such compact the officers of the enacting state should be required to 
take the arrested person before the nearest magistrate, (or, better perhaps, before the 
nearest judge having original jurisdiction over major felony cases), and 

3. On a showing before such magistrate that either 

(a) the arrest was made in hot or continuous pursuit and that the officer of 
the enacting state had reasonable grounds to believe that a crime under the laws 
of the enacting state had been committed in such state, and reasonable ground to 
believe that the apprehended person committed it, or 

(b) that the officers of the enacting state possess a warrant valid on its face 
for the arrest of the person apprehended, 

4. Then the court, on such showing, should order the apprehended person placed 
in the custody of the officers of the enacting state to be returned to such state without 


further proceedings. 
Can. Crim. Cope §662. ® 1 Stat. 91 (1789) as amended, 18 U.S. C. A. §591. 
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Of course, provisions as to the arrest of escapees, persons jumping bail following 
conviction and pending appeal, persons on probation, and parole violators (all per- 
sons who have already been tried and convicted) should require ample proof identify- 
ing the fugitive (such as fingerprints) and proof of his conviction and escape from 
confinement, or in the case of a parolee or probationer that his parole or probation 
has been revoked. The more simple the method of return the more subject to abuse 
it is likely to become, and this must be constantly kept in mind in the drawing up 
of state compacts in this field. 


Compacts to Secure the Attendance of Non-Resident Witnesses in 
Criminal Cases 


The problem presented by the absence of any legal procedure whereby non- 
resident witness may be required to attend criminal trials is a challenge to those 
persons anxious to establish substantial improvement in our criminal procedure by 
the compact device. A witness as such cannot be extradited. In 1931 the Commis- 
sioners on Uniform State Laws approved a “Uniform Act to Secure the Attendance 
of Witnesses From Without the State in Criminal Cases.” This important law is 
digested in the footnote below.** Since 1931 six states** have adopted this Uniform 
Act, which was modeled in part after a New York statute enacted in 1902. Similar 
legislation of much earlier origin had been enacted in the New England states.°¢ 
Up to the time of the promulgation of the Uniform Act ten states** had adopted 


Section 1, entitled “Summoning Witness in this State to Testify in Another State,” provides for the 
issuance of a summons by a court in the enacting state requiring a person certified to be a material witness 
in a criminal prosecution in another state (if it also has made provision for the return of witnesses) to 
attend and testify in the latter state on pain of contempt. Such summons shall issue only after a hearing 
at which it is shown that the witness is material and necessary, that the distance to the place of trial does 
not exceed 1000 miles, and that the states through and to which the witness must travel will give him 
protection from civil and criminal process. The witness thus summoned must be paid in advance mileage 
of ten cents per mile and five dollars for each day he is required to travel and attend as a witness. 

Section 2, entitled “Witness from Another State summoned to Testify in this State,” authorizes the 
issuance of a certificate by a court of the enacting state in which a criminal prosecution is pending 
stating that a person then in another state (which also has made provision for the return of witnesses) is 
wanted as a material witness in such prosecution for a specified number of days. Such certificate is to 
be presented to a court of record in the county where the witness then is. The witness must be tendered 
the same mileage and compensation as is provided above and shall not be required to remain within the 
enacting state beyond the period of time stated in the certificate. 

Section 3, entitled “Exemption from Arrest and Service of Process,” exempts a witness summoned to 
the enacting state or passing through that state in obedience to a summons from another state from service 
of criminal or criminal process in connection with matters which arose before his entrance as witness. 

Section 4 enjoins interpretation of the Act in the interests of uniformity. Sections 5, 6, and 7 are 
formal in character. 

In The Problem of the Fugitive Felon and Witness by Messrs. Toy and Shepherd, the authors question 
the adequacy of a statute of this character where the only sanction is contempt proceedings. See p. 420 


supra. 
** Maine, Nevada, New York, North Dakota, South Dakota, Wisconsin. See 9 Un. Laws Ann. (Supp. 


1933) 6. 

%5 NN. Y. Cope Crim. Proc. (Gilbert, 1933) §618a. 

* For a discussion of these statutes, see Interstate Extradition of Witnesses (1902)' 6 Law Notes (N. 
Y.) 159. ; 

*? Connecticut, Iowa, Maine, Massachusetts, New Hampshire, New York, Rhode Island, South Dakota, 
Vermont and Wisconsin. See 9 Un. Laws Ann. (Supp. 1933) 7. 
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statutes somewhat similar to the New York law of 1902. Both the New York statute 
and the Uniform Act are reciprocal in their nature. They are not compacts in the 
sense that there is a mutual agreement between any two or more states to adopt a 
particular procedure. The only case which has construed any of these statutes is 
the case of Commonwealth of Massachusetts v. Klaus3® In this case the majority 
of the court sustained the constitutionality of the New York statute of 1902, most of 
the argument being directed to the right of a state to require its citizens to go out of 
the state to testify in criminal trials in other states. A strong dissenting opinion,>® 
however, insisted that a reciprocal law of this type is the equivalent of, if not, a 
compact, within the meaning of the United States Constitution, and that inasmuch 
as the consent of Congress had not been obtained the statute was invalid. This 
argument of the dissenting judge was not rebutted or even touched upon in the 
majority opinion, yet it is submitted that there is much to be said for this view. The 
legislation is reciprocal and operative only if another state also acts. It is an agree- 
ment by the state to do certain things which, apart from the statute, it is not com- 
pelled to do and which are to the benefit, in part, of another jurisdiction. It is fairly 
conceivable, therefore, that the courts will regard such uniform legislation as coming 
within the meaning of the word “compact.” If such legislation is a compact, it is 
unconstitutional unless congressional approval is secured. The Interstate Compact 
Act of the Seventy-third Congress would certainly not give retroactive approval to 
such statutes, although it would sanction similar statutes which may be enacted in 
the future. 

But it is submitted that uniform legislation rather than separate compacts would 
be much more likely to accomplish results in this field. The procedure would be 
more simple; interpretations of the Uniform Act would be persuasive authority in 
all jurisdictions which had adopted it; and scores of independent treaties, differing 
perhaps in their terminology, could thus be avoided.*° 

The absence of state laws providing for the rendition of witnesses in criminal cases 
was, in part, responsible for the so-called Fugitive Felon Law*? of the last Congress 
which declared it a federal crime for a person to cross state lines in order to avoid 
giving testimony in a felony case. This Act, in effect, makes available federal re- 
moval machinery where interstate rendition is not available. But such a statute can 
be regarded only as a temporary expedient, to be used until such time as the states, 
by compact or uniform law, shall provide for the return of witnesses who have left 
the trial jurisdiction. This is a duty which clearly devolves upon the states. 

* 145 App. Div. 798, 130 N. Y. Supp. 713 (1911). 

® Commonwealth of Massachusetts v. Klaus, 130 N. Y. Supp. at 718. 

“ The late Professor Freund, formerly Commissioner of Illinois on Uniform State Laws, said (Com- 
mittee on Inter-State Compacts, supra note 11, at 359): “. .. Where reciprocity is to operate between a 
great many of the states the compact method is so cumbersome that the method now prevailing [uniform 
reciprocal legislation] though theoretically less perfect, is more convenient.” 


“ Public, No. 233, 73rd Cong., 2nd Sess. (1934), 18 U. S.C. A. (Supp. 1934) §408c. This statute is 
discussed in Toy and Shepherd, The Problem of the Fugitive Felon and Witness, supra, p. 415. 




















Tue Interstate Compact—A Device For Crime REPRESSION 471 


Compacts for the Supervision of Parolees and Probationers 


The success of a parolee or probationer is dependent largely upon his surround- 
ings. If he can be returned to his home where sympathetic friends can give him 
the needed encouragement and employment, there is a greater likelihood of his 
rehabilitation. But if he is convicted in one jurisdiction, and his home is in another, 
the problem of supervision arises; and an intelligent supervision is likewise an essen- 
tial factor in rehabilitation. In many parts of the country this problem has been met 
by informal agreements between various municipalities and states. Such agreements 
have not, however, assumed the form of compacts or treaties. 

It is now being urged that this is an appropriate field for interstate compacts, 
under which State A would agree to place its supervisory agencies at the disposal 
of State B’s parolees or probationers, provided that State B would undertake the same 
with reference to parolees or probationers of State A. Under the compact, a basis 
for apportioning costs could easily be worked out to meet the situation where the 
number of persons sent by one state exceeds the number sent by the other. In a field 
such as this where much detail would be involved it is likely that the establishment 
by compact of a permanent joint commission by the states interested would prove 
most satisfactory. Such a compact might first be entered into by a very limited 
number of states which now possess high standards of supervision. The compact 
might provide that additional states could become parties thereto by meeting the 
standards set by the joint commission. This would undoubtedly tend to raise 
standards in the various states. 


Whether the subjects for compacts discussed herein represent fields in which 
compacts are most needed is, of course, debatable. At least, these are the fields in 
which the compact device is most apt to be employed in the near future. These fields 
certainly present problems which are beyond a single state’s power to meet, and yet 
they are problems which, for reasons of policy, or because of constitutional limita- 
tions, the federal government alone should not assume. When a problem can be 
said to fall in this intermediate category the likelihood is strong that it may be 
effectively met by the instrumentality of an interstate compact. 














FEDERAL AID FOR STATE LAW ENFORCEMENT 


Paut H. SAnpers* 


It has become a truism that the problems connected with crime have very little 
regard for state boundaries. A realization of this fact has led the federal government 
to take an increasingly greater interest in criminal phenomena which have heretofore 
been left to the states or to the void where no government has claimed jurisdiction. 
But it would scarcely be asserted that the scope of the “commerce clause” and other 
bases of federal jurisdiction could be extended under our present constitutional sys- 
tem so as to allow the federal law to deal directly with all crime and the problems 
associated therewith. This fact, in the minds of many, does not eliminate an urgent 
need for a concerted, nation-wide attack, federally directed or controlled, on the 
“crime problem” in fields other than those we have come to regard as federal. At 
least one writer, believing that the matter is the concern of the nation as a whole, 
has asserted that there should be a federalization of our major criminal law and its 
administration.’ But grant the necessity of a united approach on crime in the extra- 
federal field and the necessity of raising standards of law-enforcement personnel in 
the states; it still does not follow that it is necessary to undergo the cumbersome 
process of constitutional amendment to reach that result. Such a proposal overlooks 
the fact that there is available a device which has been used in the United States and 
elsewhere to enable the central government to control affairs that were theoretically 
beyond its jurisdiction. The device makes use of “federal aid” or “grants-in-aid” 
and acquires its names accordingly. Some indication of what is meant by “federal 
aid,” its use in various fields, and its possible application in the improvement of state 
law enforcement will be discussed here. 

In a day when many calls are made on the federal government of this country, it 
may seem that the use of the term “federal aid” to indicate a particularized device of 
government is not very fortunate. As used in this article it will designate, in brief, 
a scheme in which the central government agrees to pay part of the cost of an under- 
taking within the jurisdiction of a local government if the latter will pay the re- 
mainder of the cost, and if the central or federal government is allowed, to a varying 

* A.B., 1931, Austin College; LI..B., 1934, Duke University School of Law. Holder of a fellowship in 


the Columbia University School of Law, 1934-35. 
*Schumacher, Federalization of Our Major Criminal Law and its Administration (1934) 4 Docket 


3671. 
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extent, to say how the total amount so appropriated by the two governments is to be 
expended. 

Some applications of this principle to the betterment of state law enforcement 
come to mind at once. It might be provided that the federal government would pay 
part of the cest of law enforcement in each state that would agree to coérdinate the 
law enforcing agencies within the state under a state department of justice. It was 
the recommendation of the American Bar Association at the recent meeting in 
Milwaukee that such a department be created in each state. Federal aid might very 
well be the incentive that would make that recommendation bear fruit. Again, the 
agreement of the federal government to help pay for local law enforcement might 
be conditioned on the meeting of certain educational and other standards by the 
law enforcement personnel within the state. This would very likely lead to revolu- 
tionary changes in the internal politics of the various states, but if the problem of 
efficient law enforcement personnel were solved thereby it is doubtful if many would 
regard the cost as too great. If this device could to any considerable extent codrdinate 
the law enforcing agencies of the states and consequently of the nation, and if it 
could at the same time raise the standards of the personnel of those agencies, it is 
worth the serious consideration of those interested in meeting the challenge of 
crime. Before going more fully into the use of federal aid in the improvement of 
state law enforcement an examination will be made of its use in other countries and 
in other fields here in the United States. 


EMPLOYMENT OF “GRANTS-IN-AID” ABROAD 


The system of a central government subsidizing smaller governmental units for 
the purpose of raising the level of efficiency in various fields had its origin in Eng- 
land under the distinctive title of “grants-in-aid.”* These were for the avowed 
purpose of overcoming local poverty, making possible a fairly high minimum 
standard of efficiency over the whole country and providing a sanction for the 
exercise of a regulatory and inspectatorial power by the central authority. The sys- 
tem started under Sir Robert Peel in 1846 with helps in agriculture. This led in 
turn to grants for education, police, public health, roads, poor relief, and housing. 
While some of these fields were obviously not central, nevertheless they were con- 
sidered the concern of the state as a whole, because the social causes, as well as the 
benefits of the expenditures, were wider than any local area. Yet complete cen- 
tralization, which would be unadaptable to local circumstances, was avoided. 

In France® central aid (subventions) is given to the departments on conditions of 
efficiency and the sanctioning of local schemes by the central body. ‘The communes in 
turn are subsidized by both central and departmental governments under definite con- 
ditions for such services as roads, health, care of children, fire brigades, water supply, 
education, agricultural experimental stations, motor and tramway service, and elec- 


* See Grants-in-Aid (1932) 7 ENcyc. Soc. Sct. 152, et seq. 
* Jd. at 153. 
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trification. In Switzerland* even more than in England there was a strong feeling 
of local sovereignty to be overcome, but subventionen are given under detailed 
specifications and supervision by the federal government. The results have been 
important and beneficial. In spite of the fact that in these countries there is no 
necessity of pondering the complexities of “sovereignty” as it is said to exist in 
the United States, it is significant that the principle under consideration has actually 
been used in the aid of local law enforcement, and that the same factors which called 
for its use abroad exist in the United States today, aggravated by our peculiar 
problems. 


GrowTH oF FeperaL Arp In UNITED STATES 


There have been an increasing number of federal aid projects in the United States 
since the beginning of the present century,® but the inception of the idea was first 
expressed in a bill introduced in Congress in 1857° that provided for the donating 
of certain public lands to the states to be used for the endowment of agricultural and 
mechanical colleges. This bill passed both houses of Congress, although arousing 
the ire of ardent supporters of states’ rights, but it was vetoed by President Buchanan. 
In 1862 the bill became law,’ providing a few limitations on the investment of the 
funds and reports as to the progress of the colleges. In 1890 the so-called “Second 
Morrill Act”® was passed which provided for the further endowment of the land- 
grant colleges and for the further extension of federal supervision. The contribu- 
tion of this Act to the evolution of federal aid is important in that it gave the Secre- 
tary of the Interior the power to withhold its annual allotment from any institution 
not fulfilling its obligations. This was the first time that the federal government 
had found a weapon in its hands with which to force state compliance with its 
requirements. Real federal supervision of state activities became a possibility. Legis- 
lation in 1887° and 19067? with regard to agricultural experiment stations in connec- 
tion with the colleges already established completed the pattern followed by sub- 
sequent federal aid legislation in this country. The general scheme involved in 
federal aid is, as indicated above, that in return for a federal appropriation the states 
will in turn appropriate money for a certain purpose, and the way in which the 
whole amount is to be spent, including the qualifications of the personnel employed, 
may, to a varying extent, be controlled by the federal government. In addition to 
the agricultural and mechanical colleges, and the agricultural experiment stations 
already mentioned, federal aid has been given under the scheme outlined for forest 
fire prevention,’ agricultural extension work,’* building and maintaining high- 

* Id. at 154. 

* See, in general, WarrEN, Concress as SANTA Ciaus (1932) 92 et seg; Burdick, Federal Aid Legisla- 
tion, 8 Corn. L. Q. 324. 

°H. R. No. 2, Conc. Grose, 35th Cong., 1st Sess., 1739 (1858). 

712 Strat. 503 (1862). °24 Srar. 440 (1887). 

®26 Stat. 417 (1890). 2° 34 Strat. 63 (1906). 


4 Weeks Act, 36 Stat. 961 (1911); Clarke-McNary Act, 43 Stat. 653 (1924). 
2 Smith-Lever Act, 38 StaT. 372 (1914). 
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ways,!® equipping and training the state militia, better known as the National 
Guard,!* vocational education,’® vocational rehabilitation,’® and for the hygiene of 
maternity and infancy.* 

One objection that may have occurred to the reader is that very little could be 
accomplished by a plan for federal aid in the improvement of state law enforcement 
unless the states accept the plan first—and there is nothing to force them to accept it. 
However, the states are practically unanimous in their support of these federal aid 
programs. Only seven states failed to accept the rehabilitation law and three the 
infant and maternity hygiene act; one state has no National Guard, and while several 
have not accepted the provisions of the forest fire prevention act it has been because 
these states have no forest fire problem. Except as noted, every state has accepted 
every subsidy. Whether this acceptance has been influenced by a desire to codperate 
or whether any state has been unwilling to see other states getting their portion of 
the federal funds without seeking a share itself is another question which may be 
better answered after an examination of some of the plans in practice. 

Examination in detail of some of these federal aid programs should, moreover, 
reveal situations analogous to those that would arise if a plan of federal aid for state 
law enforcement were in operation, and at the same time indicate the sort of ad- 
ministrative set-up that should be used for such a plan. Federal aid for highways 
is one application of our general principle that will be described with great par- 
ticularity both because it illustrates a wide application of that principle in the amount 
of federal aid involved and the rigid federal supervision that accompanies it, and 
because its subject matter is sufficiently simple to afford a clear picture of the direct 
application of the device without any obscuring complexities. 


FeperaLt Arp ror Hicuways 


The Federal Aid Road Act?® directs the Secretary of Agriculture to expend 
money, in codperation with the highway departments of the several states, in the 
construction of rural “post roads.”*® Construction, reconstruction, and improvement 
of the highways is to be financed in part with federal funds, but the upkeep of the 
roads is to be the responsibility of the states. Although at first the Secretary of 
Agriculture could insure federal maintenance requirements only by refusing to 
approve any further project in a delinquent state until its federal aid roads had been 
put in proper condition, yet subsequently the federal government was given the 


3 Federal Aid Road Act, 39 Stat. 355 (1916). 

“Dick Act, 32 Stat. 775 (1903); National Defense Act, 39 StaT. 197 (1916). 

* Smith-Hughes Act, 39 Stat. 929 (1917). 

_'° Fess-Kenyon Act, 41 Star. 735 (1920). 

™ Sheppard-Towner Act, 42 Stat. 224 (1921), repealed, 44 Stat. 1024 (1927). 

* Supra note 13. 

*® The “post roads” wording was probably used to circumvent attacks on the constitutionality of the 
act. However, these words have not in practice been restrictive since a “post road” was declared to be 
any public road over which the United States mails “now are or may hereafter be transported.” (Italics 
added.) After 1921 the phrase “post road” was dropped altogether. See 42 Stat. 212 (1921). 
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power to keep such roads in proper condition and to charge the state for the same, 
such charge to be repaid before any further aid would be given.? It is necessary 
that this plan be formally accepted by the state legislature, although a temporary 
acceptance by the governor is allowed. Each codperating state submits to the Secre- 
tary of Agriculture, through its highway department, proposed projects, with plans, 
specifications, and estimates. The Act defines in some detail the manner in which 
the federal funds may be spent, and it is necessary that proposed projects meet the 
federal requirements before they can be approved. Work on the projects is super- 
vised by the state department but is subject to the inspection and approval of federal 
officials.?+ 

The administration of the Act is given to the Bureau of Public Roads; the actual 
work of supervision is in the hands of a chief engineer with headquarters in Wash- 
ington. For administrative purposes the country is divided into eleven districts, 
each with a district engineer, who deals with the state highway departments and 
makes many final decisions. Under the district engineer are the state engineers. 
These latter have as many assistants as are necessary, and are directly responsible for 
affairs within their jurisdiction. Important matters and questions of policy are 
referred to Washington or, in the West, to San Francisco, where a deputy chief 
engineer is stationed. The federal officials deal only with the state officials, not with 
the contractors engaged in actual construction work. However, a federal repre- 
sentative is generally present when bids are submitted, and his approval of the bid 
is a prerequisite to a grant of federal aid. 

Note that the administrative set-up in a plan to aid state law enforcement would 
not need as large a field force as is used in this program. However, the use of a 
division into districts would be useful in checking on the states’ use of federal funds, 
as well as in enabling the federal government to keep in closer touch with local 
problems. 

The types of roads have not been severely limited by the Bureau, and the kinds 
of construction have been as diverse as the needs of the various sections of the 
country, although certain standard engineering practices have been required. (This 
would indicate the possibility of a like flexibility in meeting the peculiar law enforce- 
ment problems of the various states.) Under this Act, by 1926, there had been more 
than 7,000 federal aid projects, involving 56,000 miles of highways. 

It has been observed that in this subsidy, as in no other, there has been complete 
and intensive examination of the recipient of federal funds. Federal representatives 
visit regularly every project in which federal money has been invested. This Act 
has been instrumental in centralizing highway control within the state, since it was 
provided that the federal government was to deal with the state highway department. 
When the Act was passed sixteen states had no such departments, and in others it 
was not really in control of road building. To a large extent this has been changed. 


” Td. 
21 39 StaT. 355 (1916). 
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This experience affords an encouraging precedent for the plan of state departments 
of justice already referred to. 

The Bureau of Public Roads has been free from partisan politics. Its chief (in 
1930) was selected because he was conceded to be one of the two best highway 
engineers in the country.??_ While there can be no active interference in the affairs 
of the state departments, a strong negative influence can be exercised. Furthermore, 
requests have been made that incompetent state employees be transferred to other 
than federal projects. States have found the federal aid a method of escaping the 
complaints of the local politician who may desire that a highway be routed past his 
farm or who may seek similar favors. The state official can truthfully say that the 
federal government will approve only the best route, regardless of the effect that this 
has on local politicians. If conditions within a state become too flagrant, then 
federal funds may be withdrawn from it altogether. This happened in the case of 
one state, and it was found that the withdrawal was a most potent weapon. Here 
again is an indication that federal aid could be a powerful element in eliminating 
political interference with the program and personnel of state law enforcement 
agencies, 

Figures for 1934 show every state to be codperating with the federal government, 
and only one—Montana in 1925°*—has ever refused to match the federal funds. 

Professor A. F. Macdonald, author of a thorough-going study of federal aid and 
its operation, canvassed the highway engineers of forty-one states to ascertain their 
conception of the effect of the Act.?* Thirty-one emphatically stated that federal 
aid had stimulated road building within their jurisdictions. One was uncertain as 
to the matter, and nine said that construction would have proceeded just about as 
fast in their states if there had been no federal offer. Twenty-seven state highway 
engineers were of the opinion that they were building better roads because of federal 
codperation. Only two of the forty-one engineers said that federal officials interfered 
unreasonably with their plans and policies. This fact coupled with the intense super- 
vision that has been carried on in connection with this work by the federal govern- 
ment is a most significant testimonial to the tact with which the federal adminis- 
trative agency has acted. 

It is interesting to note that since the inception of the federal program the states 
have learned a great deal about working together in planning their arterial high- 
ways, exchanging information concerning improved practices, and numerous other 
matters. Indirectly federal aid has led to the adoption of uniform road markers 
and to the organization of the American Association of State Highway Officials. 
From this it is reasonable to believe that a federal aid plan for state law enforcement 
would lead to greater codperation among the states in this field. Codrdination of 


* MACDONALD, FepERAL Alp (1928) 104. The writer has drawn extensively on Professor Macdonald’s 
work in the preparation of this paper. 

* Montana quickly repented, however, and voted to codperate with the federal government by the 
largest majority that has ever been given in the state to an initiative measure. Id. at 108. 
“Id. at 111 et seq. 
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the law enforcing agencies of adjoining states under federal supervision could—and 
should—become an integral part of any plan for federal aid. A genuine incentive 
could be substituted for the vague hopes and recommendations of codperation be- 
tween states now current. 


FeperaL Arp For VocaTIONAL TRAINING 


The federal aid for highways resulted from an act that described in detail how 
everything was to be carried out. In the plan for vocational education now to be 
examined the very opposite is true—a very general act has been translated into 
definite requirements by the administrative agency. Yet both programs have worked 
remarkably well. The work done by the supervising agency in the vocational 
education program suggests that it would be the best type for use in the improvement 
of state law enforcement. 

The Smith-Hughes Act®® provides for a comprehensive system of vocational 
training in the common, wage-earning employments. It provides three schemes by 
which the states can codperate with the federal government. First an appropriation 
is provided for federal aid to the states in paying salaries of teachers, supervisors, or 
directors of agricultural subjects, this to be apportioned among the participating 
states on the basis of rural population. A similar appropriation is provided for 
teachers of trades, home economics, and industrial subjects, the apportionment to be 
based on urban population. An appropriation is also made for preparing teachers for 
these subjects, and this is to be distributed with the total population as a basis. It is 
necessary for this offer to be accepted by the state legislatures, with the appointment 
of the state treasurers as custodian of the federal funds. 

As is usual in such legislation, the state is to match the federal funds, but the 
federal funds can be used only for the training and salaries of teachers. Expenditures 
for buildings, equipment and other requisites are to be made entirely by states or 
local communities. In this way the federal government can supervise the expend- 
iture of a sum far in excess of double the amount of federal funds that are con- 
tributed. 

The federal grant is also conditioned on the appointment or creation by the state 
of a board consisting of at least three persons, vested with the power to codperate 
with the Federal Board for Vocational Education in the administration of the Act. 
Imposed on the state boards is the duty of preparing, in considerable detail, plans 
showing the manner in which the joint federal and state funds are to be used. These 
plans are to show the kinds of vocational education that would be developed, the 
schools and equipment that would be used, the qualifications of the teachers em- 
ployed, etc., and are to be submitted to the Federal Board for approval. Federal 
funds may be withheld if the Federal Board determines that a state is not meeting 
the requirements of the approved plans. The need of a similar group in each state 
for a law-enforcement improvement plan is apparent. This set-up indicates a means 


*® 39 Star. 929 (1917). 
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whereby a federal aid plan could effect improvement in the standards of state law- 
enforcement officers. 

The Board for Vocational Education has four ex-officio members and three are 
appointed. It has translated the rather general requirements of the Act into a great 
many specific requirements. The Act itself, for instance, provides that the state 
board shall establish requirements for teachers of agricultural subjects with the ap- 
proval of the Federal Board;?* the Federal Board has assisted the state with certain 
“suggestions” as to the requirements. It has not been dictatorial in such matters. 
Tact has been used. Yet the states know that they will lose their allotments unless 
the federal recommendations are adopted. The Federal Board has, moreover, felt 
free to insist on good buildings and equipment although this must come wholly 
out of state funds. Recognition of local conditions has kept the Federal Board from 
requiring the same standards of every state, and allowance has even been made for 
differing conditions within the state. Supervision of such work within a state is 
necessarily less thorough than in the case of highways. Still a fairly close check is 
established, especially in those states that have shown ignorance of the purpose of 
the Act or unwillingness to codperate. 

In checking the results of this act, Macdonald’s survey” shows that every state 
director questioned emphatically denied federal domination. Thirty-three of the 
thirty-five declared that federal funds had stimulated vocational education within 
their states. Some even went so far as to say that there would have been no program 
of vocational education in their state at all but for the stimulus of federal aid. 

An interesting fact in this connection shows that federal aid will act as a stimulant 
where free federal advice will not. No provision for commercial education is con- 
tained in the Act, yet the Federal Board has a division devoted to this, ready to help 
the states solve their problems when called. But as a consequence of the lack of 
federal aid, no state board for vocational or general education has developed pro- 
grams of commercial education comparable to the programs that they have developed 
in the other fields of vocational education.?® This is in line with the statements of 
twenty-six of the thirty-five state directors that state standards had been raised by 
contact with the Federal Board, some feeling that federal aid tended to raise the 
standards of general education as well. The special studies and investigations made 
by the Federal Board are thus being disseminated on the widest scale. 


APPRAISAL OF FEDERAL Arp IN UNITED STATES 
The scope of this paper does not permit an examination of all the fields of federal 
aid. Macdonald’s surveys in the fields other than those already discussed lead him 
to conclude that:?® 


1. Federal aid has stimulated state interest and state activity. 
2. It has raised state standards and established a national minimum of efficiency. 
* Id. at 935. 


*" MACDONALD, op. cit. supra note 22, 173 et seq. 
% Id. at 177. * Id. at 269 et seq. 
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3. It has produced a certain degree of standardization. 
4. It has made possible, however, the continued recognition of local needs. 
5. It has not resulted in federal domination. There has been no unreasonable federal 
interference with state policies or with the details of state administration. 
6. It has equalized to some extent the tax burdens of the several states. The equaliz- 
ing process has been somewhat haphazard, but has proved reasonably satisfactory. 
7. It has not succeeded in eliminating state politics. 
8. It has tended however to reduce the amount of state politics, and has increased 
greatly the efficiency of state workers originally selected for political reasons. 
g. The federal bureaus administering the subsidy laws are free from politics. 
10. The thoroughness of federal supervision varies greatly from bureau to bureau. 
Some bureaus supervise very carefully; others make little more than nominal inspections. 
More thorough supervision by some bureaus would greatly increase their effectiveness. . . . 


CoNSTITUTIONALITY OF Alp FoR A Non-FEDERAL PuRPOSE 


Before turning to a more specific consideration of a plan of federal aid for state 
law enforcement, notice should be taken of the single constitutional problem pre- 
sented by such a plan. May Congress spend money for something that lies outside 
the field which it may directly affect by its legislation? Article I, Section 8, of the 
Constitution of the United States states, “The Congress shall have Power To lay 
and collect Taxes, Duties, Imposts and Excises, to pay the Debts and provide for 
the common Defense and general Welfare of the United States; .. .” The meaning 
of the “general welfare clause” has excited comment almost from the beginning of 
our Constitutional history,°° and the debate is still going on.34 Some feel with 
Madison that under the clause Congress can only appropriate funds for purposes 
within the scope of its enumerated powers; others agree with Hamilton that the 
“spending power” is not so limited. The question is more or less academic however 
since Congress actually has used the broadest possible interpretation of the clause 
as a basis for the appropriation of billions of dollars ever since the Civil War,?* and 
its broad construction of the clause has never been successfully questioned. 


® James Madison believed that the federal government’s field of taxation and expenditure did not 
extend beyond its other powers. He is quoted by WarrEN, op. cit. supra note 5, at p. 7, “Whenever, 
therefore, money has been raised by the General Authority, and is to be applied to a particular measure, 
a question arises whether the particular measure be within the enumerated authorities vested in Congress. 
If it be, the money requisite for it may be applied to it; if it be not, no such application can be made.” 
Alexander Hamilton, on the other hand, believed that there was no such restriction.. In his Report on 
Manufactures of 1791, quoted by WarREN, op. cit. supra note 5, at p. 8, he said, “It is, therefore, of 
necessity left to the discretion of the National Legislature to pronounce upon the objects which concern 
the General Welfare, and for which, under) that description, an appropriation of money is requisite and 
proper. And there seems to be no room for a doubt that whatever concerns the general interests of 
learning, of agriculture, of manufacture, and of commerce, are within the sphere of the National Coun- 
cils, as far as regards the application of money.” 

* See, in general, WARREN, op. cit. supra note 5, and Corwin, The Spending Power of Congress (1923) 
36 Harv. L. Rev. 548. 

* The legal significance of this practice was admirably stated in a brief of the present Chief Justice 
Charles E. Hughes in Smith v. Kansas City T. & T. Co., 255 U. S. 180, 41 Sup. Ct. 243 (1921): “There 
can be no question as to the continuous practical construction of the powers of Congress to raise and 
appropriate money to the effect that this power is not limited to the objects enumerated in the subsequent 
Provisions, but extends what may properly be deemed to be embraced within the general welfare as 
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The Sheppard-Towner Maternity Act** is the only federal aid legislation, of the 
sort with which we are concerned, that has been questioned in the courts. In addi- 
tion to the general question of the power of Congress to spend money for such a 
purpose, there were many who felt that such legislation was unconstitutional because 
it violated the sovereignty of the states, since under it the federal government invaded 
realms that were formerly supposed to be wholly within the power of the state. Cer- 
tain of the states that contributed largely to the federal treasury objected likewise 
because their contributions were going to help states that contributed very little.5+ 

Frothingham, a citizen of Massachusetts, sought in a taxpayer’s suit to restrain 
the Secretary of the Treasury from making payments to the states under the pro- 
visions of the Maternity Act because the statute unreasonably increased her tax 
burden, thereby depriving her of property without due process of law. When this 
case was carried to the Supreme Court of the United States it was joined with 
another original suit brought by the Commonwealth of Massachusetts for itself and 
as representative of its citizens against the Secretary of the Treasury. The State’s 
main contention was that the effect of the law was to impose upon each state the 
“illegal and unconstitutional option either to yield to the Federal Government a 
part of its reserved rights or lose the share which it would otherwise be entitled to 
receive of the moneys appropriated.” 

The Supreme Court dismissed the cases for lack of jurisdiction.** As to the 
State’s suit, it was said that since the Act did not require that the plaintiff do or 
yield anything, and since the Act imposed no burden other than that of taxation, 
which falls not on the State but on its inhabitants, who are within the federal as 
well as the state taxing power, the complaint amounted to a contention that Con- 
gress had usurped the powers of the states by the mere enactment of a statute, 
although nothing could be done under that statute without the state’s consent. The 
question thus presented the Court held to be a political and not a judicial one, and 
therefore not subject to be determined by the exercise of judicial power.2* A State 
may not, as parens patriae, institute judicial proceedings to protect her citizens (who 
expressly provided in the clause which confers the taxing power itself. As Mr. Chief Justice Marshall said 
in McCulloch v. Maryland, 4 Wheat. 316, 401: ‘An exposition of the Constitution, deliberately established 
by legislative acts, on the faith of which an immense property has been advanced, ought not to be lightly 
disregarded.’” (Reprinted in Corwin, supra note 31, at 579, n. 84, and in 72 Conc. Rec. 7890 (1930)). 
Justice Story, whose influence in development of Constitutional theory has been large, agreed with this 
interpretation of the clause. 1 Story, Constitution (5th ed. 1891) S991. 

*In United States v. Realty Co., 163 U. S. 427, 16 Sup. Ct. 1120 (1896), the question of bounties 
was considered, but the constitutional question was evaded. 

“It should be noted here that Macdonald completely refutes the argument that the state which pays 
a large amount into the federal treasury in income taxes and other forms of revenue is being cheated 
when it receives less aid in proportion to what it pays in than the poorer state, by showing that in many 
of the richer states income taxes are paid on corporate and other incomes although very little of those 
incomes is derived within the state. Furthermore federal services in general are not given on the basis 
of what is paid into the federal government but on the basis of need, which is, of course, the only 
sensible plan. MacbonaLp, op. cit. supra note 5, 246-252, 264-266. 


* Massachusetts v. Mellon, Frothingham v. Mellon, 262 U. S. 447, 43 Sup. Ct. 597 (1923). 
* Id. at 482, 43 Sup. Ct. at 599. 
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are no less citizens of the United States), from the operation of a federal staute on 
the grounds that, as applied to them, it is unconstitutional.57 

As to the individual’s suit the Court indicated that his injury, if any, was too 
minute and added, “We have no power per se to review and annul acts of Congress 
on the grounds of unconstitutionality. That question may be considered only when 
[there is] a direct injury suffered or threatened. ...'The party who invokes the 
power must be able to show not only that the statute is invalid but that he has sus- 
tained . . . some direct injury as a result of its enforcement, and not merely that he 
suffers in some indefinite way in common with people generally.”** Otherwise the 
Court will not step in and prevent a coequal department of the government from 
acting under an allegedly unconstitutional statute. 

These decisions would seem to dispose of the possibility of a federal aid statute 
being questioned in the courts, a result which, it must be conceded, has been re- 
garded by some writers as unfortunate.®® 


CoNCLUSION 


Analogies drawn in considering the use of federal aid in other fields indicate that 
there is a very fair prospect of its proving of great value in the betterment of state 
law enforcement. But difficulties peculiar to the problem of law enforcement cannot 
be ignored. Before Congress would be in a position to appropriate federal funds 
for the aid of state law enforcement agencies, an extended period of study, of consul- 
tation and conference with the state and local officials, would seem essential. And 
since the Department of Justice is not at present equipped to undertake this task, the 
creation of a special advisory board charged with the duty of formulating a scheme 
for federal aid would seem a wise preliminary to action. 

The problems faced by such a board would be three-fold. It would have to plan 
the machinery for the administration of the act, not only within the federal govern- 
ment but for the states as well. It would have to devise an equitable method of 
distributing funds among states whose needs and resources vary greatly. Finally, it 
would have to determine whether the conditions upon which the funds thus allocated 
would be paid should be specified in the statute or should be left to the discretion 
of the body charged with the act’s administration. In the former event, it would 
have to prescribe these conditions; in the latter, to furnish standards and principles 
to guide in their subsequent formulation. 

It would be folly to couple a proposal for the creation of such a body with an 
attempt to anticipate its work. Yet a few general predictions may be hazarded. It 
would seem inevitable that the administration of such an act would be vested in the 
Department of Justice which already and to an increasing degree codperates with 
state and local officials engaged in crime repression. It seems equally predictable 


* 1d. at 485, 43 Sup. Ct. at 600. 

8 Id. at 488, 43 Sup. Ct. at 601. 

® WARREN, Op. cit. supra note 5, 140 et seq. For a general criticism, see Beck, OuR WONDERLAND OF 
Bureaucracy (1932). 
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that the creation of some central body in each state clothed with the power not only 
to deal with the federal administrative body but also to coérdinate and supervise the 
activities of local units receiving federal aid would be found necessary. How this 
could be done without unduly sacrificing local autonomy would be one of the most 
difficult problems faced in devising a federal aid scheme. 

Highly important if the full benefits of federal aid were to be enjoyed would be 
the creation of a planning and research unit within the federal organization which 
could serve as a clearing house for the dissemination of the results of research carried 
on by it and by other investigatory and research bodies. Through its aid and counsel, 
it could assist state and local agencies to achieve and maintain the standards set 
under the federal statute. 

It seems clear, moreover, that these standards, whatever their other ramifications, 
would include requirements as to personnel which would ultimately lead to the 
emancipation of law enforcement agencies from political domination. With the 
growing efficiency in personnel, a corresponding increase in the efficiency of methods 
employed in crime repression would follow, and these benefits would not be confined 
to the wealthier, more progressive communities. Eventually a federal aid program 
might embrace the problems incident to the treatment of the prisoner. Probation, 
prison discipline, and parole, each offers a field where improved standards would 
readily flow from the stimulus of federal aid conditioned on their adoption. 


This paper has sought to present the potentialities which the federal aid plan 
holds for improved law enforcement. Although the difficulties in its way have not 
been emphasized, there has been no intention to minimize them. If the goal is a 
worthy one, they should serve only as a challenge to intelligent, concerted action. 




















PROBATION AND PAROLE AS ELEMENTS IN 
CRIME PREVENTION 


SANFORD BaTes* 


As Justin Miller has said, “The battle against crime is a battle on many fronts.” 
Along with the persistent campaign of the federal government to wipe out the 
gangster and the desperado there is being undertaken a quiet but efficient campaign 
to improve the operation of the probation and parole systems. This is a problem of 
vital importance to our communities. 


ProBATION 


I. 


Probation is first of all an attempt to reconstruct a potential offender, a first 
offender, a man who after examination by competent scientists is determined to be 
susceptible of reconstruction. It is aimed at the individual and not at his crime. It 
may be regarded, I think, as an investment by the community in humanity. Any 
correctional prqcess which saves a man from a life of crime without visiting upon 
him the stigma of a prison commitment is a valuable process and is in the interest 
of protection. It is financially economical from three points of view. It may enable 
him to make restitution to the wronged party. It enables him to pay the fine through 
keeping him on probation while the fine is being paid, instead of sending him to jail 
where he cannot pay. It saves the state or federal government the cost of his board 
in prison, which is a very material item. 

It is an aid rather than a hindrance in the administration of justice because it 
opens to the court the facts about the man’s past life, about his possibilities, about 
his industrial ability, and enables the court to give a much surer and more accurate 
judgment, and many times an authentic investigation by a probation officer results 
in a man receiving a sentence who otherwise might escape one, just as often in the 
name of humanity it postpones or eliminates a sentence of the man who can be more 
surely reconstructed by that method. 

It has been proven over and over again that probation wisely administered is a 
deterrent. Here are the two opportunities originally open to the court: A man if 
found guilty must either be let go or be sent to prison. When those were the only 


*LL.B. Director, Bureau of Prisons of the United States, since 1930; Superintendent of Federal 
Prisons, 1929-1930; Commissioner, Massachusetts Department of Correction, 1919-1929. President, Amer- 
ican Prison Association, 1926. Member, Mass. Bar. Author of numerous articles on penological problems. 
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alternatives, it is doubtless the fact that many men were not arrested, that many men 
were not tried, that many men were not subjected to any disciplinary treatment, 
because of a feeling in the minds of the police, the prosecutor, or the court that it 
was unfair to interrupt a man’s career, to damage his life by using the only method 
available, namely, sending him to prison. 

With the realization of the wide range of acts which constitute criminal activities, 
that some conduct which is labeled criminal involves no very great moral turpitude, 
and with the further realization of the tremendous variation in personalities which 
come before our courts of justice, it would indeed be unthinkable if there were not 
some alternative to imprisonment, an alternative which would not turn the culprit 
free but would retain a measure of control and guidance for his benefit and the 
protection of society. 

So I like to think of probation as an alternative to letting a man go free without 
restraint, without guidance, and without any hope of reconstruction, and not em- 
phasized, as it is so often emphasized by the public, as an avoidance of prison or as 
an expression of leniency. Properly administered, probation is a deterrent, it is a 
restraint, it is a compulsion upon a man to do what he can to reéstablish himself. 


2. 


A critical evaluation is a process that many of us would like to avoid, if possible. 
One of the hopeful signs of the times, however, is the growing realization, even by 
social workers, that if their accepted practices are to survive and their preconceived 
notions are to continue to have validity, they must be submitted to the searching light 
of research and be tested by their actual results. 

Such a process is comparatively easy in the commercial field. It is not particularly 
difficult in some of the more scientific activities of the present day. Our medical men 
have devised mortality tables. They know the probable percentage of success of 
certain operations. They have tested the value of certain treatments. 

When one sets out, however, to evaluate social processes, some of the inherent 
difficulties soon become apparent. In spite of the many discoveries in the realm of 
psychiatry, psychoanalysis, and behaviorism, we are still a long way from being able 
to apply an accurate yardstick to the problem of human conduct and delinquency. 
There are too many variable factors present. The Gluecks in Massachusetts, Vold 
in Wisconsin,” and Burgess in Illinois* have attempted to set up devices for predic- 
tion whereby the conduct of individuals can be forecast. Within certain limits this 
may be done, but the human soul or personality is not yet ready to submit itself to 
any set of rules and regulations. And so, while one may be justified in making 
generalizations in the field of agriculture, commerce, or medicine, one hesitates to 

1See S. G. & E. T. GLUECK, 500 CRIMINAL CaREERS (1930) C. XVI. 
2 See Voip, PREDICTION METHODS AND ParROLeE (1931). 
* See Burgess, Factors Determining Success or Failure’ on Parole, Itt. Crime Survey, c.-x1, pt. D, pp. 


516-540; Bruce, Harno, Burcess and LanpEsco, WoRKINGS OF THE INDETERMINATE SENTENCE Law 
AND THE PAROLE SysTEM IN ILLINOIS (1928) c. xxx. 











486 Law anp ConTEMPoRARY PROBLEMS 


predict what a given individual will do under a certain set of circumstances or what 
effect upon that personality certain treatment or discipline may have, simply because 
certain reactions have developed in other similar cases. 

Is there any way by which the efficacy of probational treatment may be tested? 
Probably we are not ready yet to affirm that in all cases probation should be substi- 
tuted for imprisonment or other harsher forms of punishment. Can we devise a 
set of guide posts whereby, based upon our experience of 50 years, we can direct 
the course of correctional treatment in the future? In what types of cases, with what 
personalities and under which kinds of procedure does probational treatment ordi- 
narily succeed? When and to what extent must we abjure the use of probation in 
favor of imprisonment? 

I shall have to content myself with referring briefly to a few of the attempts at 
the evaluation of probation that have come to my attention. One reason why we 
cannot present more evidence is that probation has developed on a more or less 
isolated basis. Every probation officer has a rough idea of the percentage of his suc- 
cesses, but he rarely follows his cases after the termination of their probationary term. 
Unfortunately, there are few states in which there is an efféctive state control and 
in most of these the type of information preserved contains very little more infor- 
mation than a statement of the number of probationers revoked. Some day the 
insistence of the National Probation Association upon the necessity for supervision 
and accurate record keeping will prevail. 


%, 

In 1922 Herbert Parsons was ordered by the Massachusetts Legislature to find 
out what had become of the people who had once been on probation, and he pro- 
ceeded to compile one of the very few authoritative evaluations of probation. 
Roughly speaking, he determined that 78 per cent of those taken on probation in a 
certain selected group or community could be called successes. One may compare 
this with the Glueck* study in the same state which contended that 60 per cent of the 
men sent to the State Reformatory must be classed as failures. 

Mr. Parsons’ study, as I recall it, went somewhat further and stated that out of 
the number of cases who had successfully completed their probation period he could 
only discover four out of every hundred who had later on run afoul of the law. 

In Baltimore in 1932 a study of the subsequent conduct of persons released on 
probation was undertaken by officials of the Baltimore Crime Commission,® who 
might be said to be not particularly friendly toward the idea of probation. This 
inquiry shows that of 288 cases released in care of the probation department 22 per 
cent were arrested while on probation. Of the 26 who were released to someone 
other than the probation department 27 per cent were arrested while on probation, 
and of the 159 cases who were released on probation without supervision, 19 per cent 


‘ Supra note 1. 
*From unpublished data furnished by the Baltimore Criminal Justice Commission. 
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were arrested while on probation. I doubt if this evidence can be taken as showing 
that men without supervision behave better than those with it. I assume that those 
released without supervision were a superior class of risk. 

The United States Probation System® has but recently been provided with 
sufficient funds to secure reasonably necessary supervision. At the beginning of 
the fiscal year 1933, there were 23,200 persons on probation under the supervision 
of the United States probation officers; 17,024 were placed on probation during that 
year, leaving the total number handled, 39,986, and the number under supervision 
at the end of the year, 30,967. During that same year there were 1,158 revocations 
of probation. If one is considering the total terminations of probation, this amounts 
to 11.16 per cent, but if the percentage is based upon the total number handled, it 
amounts to 2.9 per cent. 

Would these same individuals have succeeded in the same proportion if they had 
been sent to the reformatory? Would they have had as much success if they had 
had no probation supervision whatever? The most that we can say is that there 
is less recidivism among probationers than there is among ex-prisoners. 

It occurs to me that there is another legitimate method of evaluating the success 
of probation. That is, by comparing the results in a rather general way from one 
state to another. I do not think I shall find any dissent from the statement that 
probation has developed to a greater extent in Massachusetts than in any other state 
in the country. I should not hesitate to put New York second. States like Wiscon- 
sin, Minnesota, Indiana, and New Jersey come after. We know, of course, that 
many of the southern and western states have no organized or systematic probation 
at all. For years Massachusetts has averaged four times as many people on probation 
as in prison. The number on probation in New York at the present time sub- 
stantially exceeds those who are in correctional institutions. The latest report of 
the Bureau of the Census’ shows that the average for the whole country of the 
number of persons per 100,000 committed to state prisons and reformatories in 1932 
is 70.2. This figure for Massachusetts is 35.8 and for New York is 37.5. 

One might say that this is not surprising, because if people are put on probation 
they naturally aren’t put iri prison. I have attempted to supplement these data by 
reference to the number of crimes committed. The last issue of the publication of 
the United States Division of Investigation, “Uniform Crime Reports,” gives the 

rate per 100,000 of offenses known to the police for the period from January 1 to 
June 30, 1933.8 I have taken the crime of robbery as a typical offense in which the 
public is interested from the point of view of protection. 

* The United States Probation System was established by the Act of March 4, 1925, 43 Stat. 1259, 18 
U. S. C. A. §§724-727, but no judge was permitted to appoint more than one salaried probation officer. 


This restriction was removed by amendment in June, 1930. 46 Stat. 503, 18 U. S. C. A. (Supp. 1933) 
§726. 

7U. S. BurEAu oF THE CENSUS, PRISONERS IN STATE AND FEDERAL PRISONS AND REFORMATORIES, 1931 
AND 1932, p. 4. (Ratios based on general population 15 years old and over.) 
8 4 Unirorm Crime Rep. No. 2, 9-10 (1933). 
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I find that the figures range from 46.7 per 100,000 in the South Atlantic States 
to 89.5, in the East North Central States, whereas, in Massachusetts, the figure is 
10.4, and for New York it is 9.2. The figures for larceny, and theft vary from 331.8 
in the East South Central States to 621.4 in the Pacific States, while in Massachusetts 
there were 197.6 per 100,000 and in New York, 177.1. 

These figures may not be convincing, but at least they have a tendency to offset 
any claim that the liberal use of probation is accompanied by any increased amount 
of crime. 

PAROLE 


I. 


When a prisoner emerges from the prison after a period of enforced discipline, 
abnormal restraint and deteriorating confinement what is likely to be his frame of 
mind? Can he readily be assimilated in our competitive industrial life? Will he 
find the friendly counsel and assistance necessary to bridge over this difficult period 
in his career? Will the new resolutions that he has made during the long days and 
nights in prison remain with him as he faces the unbridled temptations of our urban 
communities? Will he, after several futile attempts to stand firm, gravitate to the 
level of the street-corner gang or to those semi-criminal types which may constitute 
the only friends and resources he has? 

What is the duty of society toward him? If something is not done of a con- 
structive nature, will he not become more of a potential menace to the peace and 
safety of his neighborhood than before he was sentenced? 

The penological device known as parole is modern society’s solution of this 
problem. 

2 


Ever since prisons were devised as places of punishment 150 years ago the menace 
of the discharged prisoner has been recognized. Many interesting experiments have 
been made. In the early days deportation was relied upon to take care of the dis- 
charged prisoners, and we find references to a procedure similar to our present-day 
parole in the record of Commander Phillip as Governor of New South Wales in 
1790. To certain English convicts transported to Australia the Governor was per- 
mitted to make remission of part of their sentences as an incentive to hard work. 
Many conditionally released prisoners found opportunity in the sheep industry in 
that far continent. 

Later, under the leadership of Captain Alexander Machonochie in 1840, the 
Australian system became the true forerunner of the system of conditional liberation, 
or parole, as we now know it. It was developed by Sir Walter Crofton of Ireland 
and originally applied only to convicts shipped to Australia; but in 1853, under the 
Ticket of Leave Act,® it was applied to convicts on English soil. 


°16 & 17 Vict. c. 99 §9 (1853). 
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A book entitled “Purgatory for Prisoners,” by the Rev. Aubrey Shipley, published 
in 1857, describes the almost unbelievable success which attended the adoption of the 
indeterminate penal establishments in Ireland, to which discharged convicts were 
sent from prison, preparatory to their final discharge into the community. 

The necessity for some kind of incentive for men in prison was early recognized, 
and many of the so-called “good time” laws adopted by the various states of America 
date from the first and second decades of the nineteenth century. These were quite 
different, however, from the parole laws; the latter began to be developed only with 
the recognition of the wisdom of the indeterminate sentence. 


PRoBATION AND PAROLE AS ELEMENTS IN CRIME PREVENTION 





+ 

Parole as now administered in our most progressive states is the conditional lib- 
eration of a prisoner at a time to be decided by a board or commission as the time 
most advisable for him and the community. Instead of a definite sentence from 
which the prisoner may earn no deduction and toward which he must look without 
preparation or modification of his conduct, there is provided an adjustable date 
toward which he can work. This date can be advanced if his conduct and prospects 
justify it, or it can be delayed if his lack of progress and the interest of society 
warrant. 

It is of prime importance that the discharged convict shall be provided with a 
suitable home and a job sufficient to keep him from want and temptation and that 
he be released under such circumstances as will induce his obedience to the laws. 
These concomitant factors to release can be insisted upon under the parole system, 
but not under the definite discharge plan. 

Again, everything depends upon the mental attitude of the discharged prisoner. 
If he comes out at the end of a stated period, it is almost inevitable that he should 
have the feeling that he has paid his bill in full, that he and society are square. He 
might even feel that he had somewhat overpaid his debt and would have no com- 
punction about evening it up at the first opportunity. 

An adjustable parole system, however, may be so devised that the compulsion can 
be placed upon the prisoner himself. He has not been handed a one-way ticket to 
freedom. He has been allowed to go out on his parole—on his word of honor, so to 
speak—and, if and when he fails, he may be returned without the delay of a formal 
trial by jury. 

The wise penologist today admits that the fundamental purpose of all penal 
systems is the protection of the public. Tested by this requirement, which is the 
safer method of discharge for convicts of all classes, of all degrees of criminality 
and all types of personalities: to be turned out free from prison without let or 
hindrance, without the guidance or restraint of personal or official supervision, or to 
be returned to the community under close control? 

Much discussion has been had from time to time as to the type of person who 
should be released under parole, whether parole should be confined to first offenders 
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or hopeful cases and whether it should be denied to certain classes of prisoners. The 
sound practice would seem to be that the protection of the public demands that every 
prisoner who emerges from a prison or reformatory should come out under super- 
vision for a greater or less period. 

This same protection of the public will undoubtedly demand that some danger- 
ous men who give no prospect of reform should neyer be released from an institu- 
tion. With that principle most penologists have no quarrel; but 95 per cent of all 
prisoners must be released at some time, and when they do emerge it is much safer 
to have them on parole than otherwise. 


4. 

In the public mind the idea of parole, however, is inextricably confused with 
leniency. To many, the release of a prisoner on parole means that he has not been 
kept in prison long enough. Now, this may or may not be true. There is no 
evidence to show that, by and large, criminals of one class or another spend any less 
time in prison before being released on parole than if they had been sent there under 
a definite sentence. 

A study made in Massachusetts some years ago indicated that the average time 
served in prison under the parole system was slightly longer than the time served 
when definite sentences were the rule. Quite recently these Massachusetts figures 
have been checked more carefully. In 1895, which was the last year of the definite 
sentence system, 186 prisoners were released. Their cases were compared with those 
of 200 prisoners released in 1925 under the Massachusetts parole system, and it was 
found that the average time served before the release on the definite sentence was 
4.65 years, whereas the average time served before the first release under the parole 
law was 4.95 years. All the time served on parole and all the time served in prison 
in cases where parole was later revoked should be added to the amount of time 
served in the first instance. 

Naturally, the public becomes indignant when it learns that a crime is committed 
by a prisoner released on parole. There is no assurance, of course, that the same 
crime would not have been committed if the same prisoner had been released by the 
less scientific and less safe method of absolute discharge. We might not think to 
blame the court in the latter instance for not requiring that the prisoner serve a longer 
time in prison, but we do not hesitate to blame the parole board members if, in the 
exercise of their judgment, they do not hold the paroled prisoner to the ultimate 
length of his sentence. 


5. 

The ideal parole system would give considerable latitude to the board of parole 
within certain stated limits. The court could indicate within those limits what it 
thought the punishment should be. There should be a minimum time in advance 
of which no release could be accomplished. There should be likewise a maximum 
limit on the time to be served in prison, even beyond which the prisoner must stay 
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on parole for a considerable period. This policy has been’ followed since 1932 in 
the prisons of the federal government.® No prisoner can be paroled earlier than 
one-third of his sentence, but when his minimum sentence (that is, his maximum 
sentence less the statutory commutation for good conduct) is finished and he has 
not been paroled, he must go out under parole conditions to serve until the end of 
his maximum time. 

Parole boards, in common with police, district attorneys, judges and psychiatrists, 
make mistakes. Their mistakes are highly advertised. Those prisoners who become 
parole successes, however, are protected in their anonymity and in most jurisdictions 
their number goes far to offset the few mistakes that parole boards make. With the 
advice of skilled psychiatrists and sociologists, with parole boards amply paid and 
free from political control, these mistakes can be reduced toa minimum. The parole 
board should be left free to work toward a realization of the ideal which would keep 
every man in prison up to the point when it was wise for him and safe for the public 
that he be released, and not one day beyond this point. 

Given a system under which convicts receive ample and constructive punishment 
—punishment which prepares them for life on the outside and does not disable them 
for the resumption of normal activities—it is not difficult to proclaim that every 
such sentence should be followed by a period of supervised guidance, which we 
know as parole. 


FEperAL ProBATION AND ParRoLE ADMINISTRATION 


I. 

The federal government in the establishment and development of its probation 
system has made two noteworthy accomplishments. Owing to the fact that the 
system of federal probation, the management of the penal institutions and the super- 
vision of all paroled federal prisoners come under one bureau, it has been possible 
to arrange for a continuity of treatment of a given individual. The routine duty of 
a probation officer has been broadened until he now acts in four separate but related 
capacities: 

(1) He is the social investigator and adviser for the court. 

(2) He is the best friend and supervisor of such offenders as may be placed in 
his charge on probation. 

(3) He forwards to the penal institution with such of his charges as receive 
commitment thereto the result of his social investigation and his suggestions for 
institutional treatment. 

(4) On the ultimate discharge from the institution of the prisoner on parole he 
resumes the guidance and control of the man with whose case he has already become 
familiar. 

In the last analysis there is no fundamental difference in the technique used as 
the basis of probation supervision and parole supervision. While in the federal 
47 Stat. 381 (1932), 18 U. S. C. A. (Supp. 1933) §§716a, 716b. 
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government we have thought it wise to provide for every paroled man a first friend 
or parole adviser, properly vouched for by a recognized local social agency, we 
have not hesitated to combine the work of official parole supervisor with that carried 
on by the probation officer and we submit for the consideration of those who are 
anxious to work out an economic and continuous system for the care of delinquents 
the desirability of this plan. 

The second important contribution which I think our federal officers have made 
is the handling of the relatively small number of juvenile delinquents coming into 
the federal penal system. Three years ago we embarked upon a campaign to 
eliminate juveniles from our institutions. It will immediately be seen that in 
practically every state of the country the definition of juvenile delinquency is such 
that even though a boy may have been technically guilty of a federal offense, he is 
likewise the subject for the attention of some local juvenile court. Following a 
recommendation by Congress that the care of juvenile delinquents was a state 
matter, it has been the aim of our probation officers, wherever possible, to induce the 
federal district attorneys to turn over to the local or state juvenile courts and juvenile 
officers the care of such boys and girls as might heretofore have come into our system. 
The success with which this has been accomplished may be measured by the fact 
that the number of boys sent from distant points to the National Training School 
for Boys in Washington has decreased from 473 on July 1, 1930, to go at the 
present time. 

2. 

If the probation officers of the country are to accept the broader réle of activity 
which some of these observations suggest, all the more important does it become that 
they should be carefully selected and wisely trained. The federal government has 
undertaken to set up training stations for the newer probation officers in one or two 
of its offices, notably that in New York City. A noticeable tendency is marked in 
many of the states to professionalize the personnel in a similar fashion. 

The adoption by Congress of the law’ authorizing groups of states to enter into 
compacts for the more efficient warfare against crime presents an opportunity to 
increase the effectiveness and the protective features of our state probation and parole 
systems. Such compacts may be useful in two directions. First, they could set up a 
much simpler and a more prompt functioning system of interstate rendition. It has 
been repeatedly shown in recent months that the modern criminal is possessed of 
much greater mobility than those of a bygone era. State lines mean little or nothing 
to the Dillingers of today and artificial barriers must not be permitted to handicap 
the prompt operation of our criminal laws. 

In the second place, reciprocal agreements may be made under such compacts by 
states for the better supervision and control of persons released on parole in one 
state to work and live in another. The Department of Justice approves the efforts 


™ Public, No. 293, 73rd Cong., 2nd Sess. (1934), 18 U. S. C. A. (Supp. 1934) §420, discussed in 
Dean, The Interstate Compact—A Device for Crime Repression, supra p. 460. 
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now being made to utilize the opportunity offered under this new federal criminal 
statute to facilitate joint or concerted action by state governments. 

The duty of the present moment with reference to parole is to put more intel- 
ligence, more backbone and more honesty into its operation. When this is done we 
shall recognize parole as an integral and necessary part of any penal system. We 
shall discontinue our criticisms of it as a method and demand the improvement of 


its administration. 








A STATISTICAL STUDY OF FEDERAL CRIMINAL 
PROSECUTIONS 


Epwarp Rusin* 


The increasing demand for federal control of crime and the response accorded it 
during the last session of Congress suggests the need for an inquiry into the amount 
and nature of criminal law business handled in recent years by the federal courts of 
first instance. Only one source of information is available.1_ Each year the Attorney 
General of the United States publishes statistics in his Annual Report indicating the 
number of criminal prosecutions pending, commenced, and terminated in the federal 
district courts. By collating certain of these statistics in a series of tables which 
follow in the main the Attorney General’s classification, the results of the criminal 
law enforcement activities of the federal government during a given period may be 
shown. 

I. Nature oF THE StatisticAL MatertaL Usep 


With the exception of Table 1, the tables presented herein will contain statistics 
relating to the criminal law business of the federal district courts for the fiscal years 
1922 to 1933 inclusive. In 1922 so extensive a change was made in the classification 
used in the Annual Reports of the Attorney General of the United States that the 
data available for the years prior thereto are not sufficiently comparable to permit 
tabulation with those for the more recent period, except in Table 1 where the clas- 
sification used by the Attorney General permits compilation for at least a thirty-year 
period. However, some comparisons with the years antedating 1922 are possible, 
and where these seem significant, the available data will be presented. 

Except where otherwise indicated, the statistics tabulated are confined to prosecu- 
tions commenced in the district courts of the United States. The unit of criminal 
prosecutions commenced in each fiscal year has been regarded as preferable for the 
purposes of this survey to one based on the number of cases terminated because the 
former unit gives a better indication for a given year of the federal offenses com- 
mitted and of the police activity of the federal government in that year. If the unit 
were cases terminated, the data for any given year would, of course, include cases 
pending for a number of years and representing by-gone offenses.? 


* A.B., 1933, University of California at Los Angeles. Now a member of the second year class in the 
Duke University School of Law. 

1 However, a valuable detailed study of cases arising in the Connecticut federal district court during 
the three fiscal years ending June 30, 1930, may be found in Procress REPORT ON THE STUDY OF THE 
FeperaL Courts (Nat. Comm. on Law Observance and Enforcement, No. 7, May 28, 1931). 

* Thus, in the fiscal year 1925, 17,895 cases involving violations of selective service laws were ter- 
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It should be understood that the unit of compilation—criminal prosecutions com- 
menced in each fiscal year—is by no means a perfect measure of federal law enforce- 
ment activity and, standing alone, throws no light on the outcome of the prosecutions 
instituted. To indicate the results of criminal prosecutions commenced, data as to 
certain offenses, comparing convictions and terminations in the district courts, will 
be set forth in Table 9. That the federal court statistics are not free from defects, 
no matter what unit one may choose, is tersely pointed out by Morris Ploscowe, 
writing in the Report on Criminal Statistics of the National Commission on Law 
Observance and Enforcement’ “The unit taken for compilation,” say Ploscowe, “is 
the individual case. This is a good basis for measuring the activity of the courts. 
However, it gives us no exact idea of the number of violations of the law which 
were disposed of by the court, since a single case may be concerned with more than 
one offense.”* 

“Nor does the use of this unit provide exact information as to the number of 
delinquents before the court, or of the number convicted or acquitted,” he continues. 
“A defendant may be convicted twice or three times during the year. Each convic- 
tion is entered into the statistics. Any case may have one or 100 defendants. At the 
present time, where a number of persons are indicted and one or more convicted, 
the case is entered just once as one conviction. If 100 defendants are indicted in one 
case and only one conviction is obtained, one conviction is entered and nothing is 
shown about the 99 failures to convict. It may be seen then that proper account is 
not taken of the result of action against individual defendants. The statistics present, 
therefore, an insufficient and misleading picture of what happens in criminal cases.” 

In the tables which follow, the classification and column headings found in the 
Annual Reports of the Attorney General, 1922 through 1933, will be used to a great 
extent.© Such departures as are made from this classification will be noted. 
Although far superior to the classification used prior to 1922, the Attorney General’s 
current classification has also been subjected to criticism. The main headings, it is 


minated by zoll. pros. Only 6 criminal prosecutions were commenced in that year for selective service 
violations. Rep. Atr’y GEN. (1925) 81. 

*Ploscowe, 4 Critique of Federal Statistics, Report ON CRIMINAL Statistics (Nat. Comm. on Law 
Observance and Enforcement, No. 3, April 1, 1931) 178, 179. 

‘Thus, to take an extreme example, 8,638 violations of the Harrison Anti-Narcotic Act accrued during 
the fiscal year 1923 against unregistered persons and 33,268 violations against registered persons. See 
Rep. Comm. Int. Rev. (1923) 301. Table 4, infra, indicates that only 4,393 prosecutions were commenced 
during that year for violations of this Act. 

* The classification adopted by the Attorney General in 1922 contained the following headings and 
sub-headings: I Customs. II Internal revenue. III Postal. IV Regulation of commerce: (a) Anti-trust; 
(b) Regulation of public utilities, (1) Interstate Commerce Commission, (2) Hours of service act, (3) 28- 
hour law, (4) Safety appliance act, (5) Thefts, (6) Other cases; (c) Food and fuel regulations, (1) Food 
and drugs act, (2) Meat inspection act, (3) Other cases; (d) Miscellaneous forms of regulation, (1) Quaran- 
tine acts, (2) Game-bird acts, (3) Insecticide and fungicide acts, (4) Virus acts, (5) Shipping acts, 
(6) Other cases. V Public Health and safety: (a) National prohibition act; (b) Other liquor traffic cases; 
(c) Anti-narcotic acts; (d) White slave act; (e) Peonage; (f) Other cases. VI Banking and finance: (a) 
National banking laws; (b) Federal reserve act; (c) Federal farm loan act; (d) War finance corporation 
(replaced by “Bankruptcy act” in 1927); (e) Other cases. VII Liability and insurance: (a) War risk 
insurance; (b) Federal employees compensation acts; (c) Pension acts; (d) Federal retirement act; (e) 
Other cases. VIII Foreign Relations: (a) Immigration; (b) Naturalization; (c) Trading with enemy; 
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said, do not distinguish crimes of different categories. The sub-categories lump 
“heterogeneous infractions” together.®* 

Forewarned is forearmed. Despite the difficulties involved in the use of federal 
criminal statistics, it is believed that the following tables will present a fair indication 
of the criminal law business of the federal district courts and its development in the 
post-war period, and will permit some interpretation with respect to such trends as 
may be noted therein. 


II. Crrminat Prosecutions 1n THE Unrrep States Districr Courts® 


1. General. 

Table 1 indicates the number of criminal prosecutions commenced during each 
fiscal year in the United States for the thirty-three year period terminating on June 
30, 1933. A word as to its scope: In order to present a picture of the trend of federal 
criminal law activities, it has been considered advisable to deduct from the column 
designated “Total” all prohibition and war cases and those cases arising in the Dis- 
trict of Columbia and the Indian Territory listed in the Reports of the Attorney 
General under the heading “not specially classified.” The cases thus segregated do 
not represent the regular current of federal law enforcement activities, the course of 
which can best be traced by reference to the two columns at the right of this table. 
The column designated “Prohibition” concerns itself with prosecutions for violations 
of the National Prohibition Act of October 28, 1919 (the Volstead Act), listed in the 
Reports under the same heading. The column designated “War Cases” includes 
prosecutions commenced during the fiscal years 1922-1933 for criminal matters con- 
nected with war trade and industries, alien property, trading with the enemy, and 
selective service. Prior to 1922 the war cases consist of violations of the Selective 
Service and the Espionage Acts. The District of Columbia column in Table 4 
consists of such cases arising in the Supreme Court and the Police Court of the 
District of Columbia as are not specially classified in the yearly Reports. From the 
volume of such cases in the District, it is evident that they comprise chiefly offenses 
similar to those tried in state courts of general jurisdiction and do not therefore 
(d) Alien property; (e) War trade and industries; (f) Admiralty. IX Public lands: (a) Public lands and 
reservations; (b) Indian lands; (c) Condemnation proceedings; (d) Reclamation and water rights; (e) 
Other cases. X Not specially classified: (a) Selective-service; (b) Indian matters; (c) Other cases. 

The following classification, taken from the 1921 Report, is basically that used from 1908 to 1921. 
There were some additions and deletions in the period. No sub-headings were employed. (1) Cus- 
toms. (2) Internal revenue. (3) Post office. (4) Banking acts. (5) Land laws and timber trespass. 
(6) White slave. (7) Food and drugs act. (8) Sherman anti-trust law. (9) Interstate commerce laws. 
(so) Counterfeiting laws. (11) Selective draft. (12) Espionage act. (13) National prohibition act. 


(14) Unclassified. 
* See Ploscowe, op. cit. supra note 3, 175. In indicating the scope of the classifications used herein, 
no effort has been made to give an exhaustive enumeration of the federal statutes containing penal pro- 


visions. Only a small portion of these are collected in the United States Criminal Code (United States 


Code, Title 18). A convenient reference to penal provisions not included in that title is the 22-page table 


in 18 U. S. C. A. 407 et seq. (1927). 
°For the years prior to the fiscal year ending 1912, the figures indicate the criminal prosecutions 


commenced in the Circuit as well as the District Courts. 
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belong in a compilation of distinctively federal violations. The same may be said of 
the unclassified cases arising in the Indian Territory from 1901 to 1907." 


Year Total 

ME Sekine 82,675 
ee 92,174 
| eee 83,747 
ere 87,305 
ee 86,348 
Mei seeaes 83,372 
eee 64,614 
re 68,582 
ee 76,136 
eee 70,168 
ar 71,077 
920 Gs 60,722 
ee 54,487 
BQOOE 5-465 0% 55.587 
re 47443 
ht ae eee 35,096 
ee 19,628 
QE ck lise srr 20,243 
ree 19,868 
Se 18,399 
V0) (een 16,753 
See 15,953 
Ss ss cee sxes 15,057 
ree 14,864 
DGD 356-5). toeisiss 14,505 
Ci Se 13,345 
1): eee 18,332 
es 17,435 
ee 18,900 
101 ARE 18,488 
100): ee 17,475 
TOO. sachs 16,008 
NOOK ccc syorirs < 16,734 


Indian Terri- 


tory Cases 


5311 
4,236 
4,622 
4,119 
3,787 
1,935 
2,571 


War Cases 


TABLE I 
Prohibition 

573553 a 
65,960 ts) 
57,495 o 
56,992 2 
56,786 o 
559729 0 
40,709 I 
44,492 1 
59,743 9 
45,878 I 
49,021 17 
34,984 3,302 
29,114 1,337 
7,291 19,830 
16,230 

12,797 


5,971t 
5:72 
5,576 
7:957 
11,544 
10,706 
9,694 
8,682 
73157 
8,935 
7,674 
8,149 
6,943 
6,922 
8,297 
6,446 
6,650 
6,945 
6,999 
6,965 
5,262 
53243 
4,946 
4,899 
4,962 
4,706 
4,782 
4,682 
4,742 
4,242 
4,340 
5,041 
5,213 


Dist. of Columbia 
Cases Not Specially 
Classified 


Net 
19,149 
20,442 
20,766 
22,354 
18,018 
16,937 
14,210 
15,407 
18,227 
15354 
14,365 
14,287 
17,093 
21,544 
22,916 
15,853 
12,978 
13,298 
12,869 
11,434 
11,491 
10,710 
10,11 

9,965 
9,543 
8,639 
8,239 
8,517 
9,536 
10,127 
9,348 
9,032 
8,950 


Net Cases 
per 100,000 
Population®* 

15.2 
16.4 
16.7 
18.1 
14.8 
14.1 
12.0 
13.2 
15.9 
13.6 
12.9 
13.0 
16.6 
20.2 
21.8 
15.3 
12.7 
13.2 
12.9 
11.7 
11.9 
11.3 
10.8 
10.8 
10.5 

9-7 

9-4 

9-9 
11.3 
12.3 
11.5 
Il.4 


IL.5 


* Population figures used are the annual midyear estimates of the Bureau of the Census. 

+ Estimate based on proportion of District of Columbia unclassified cases to total unclassified cases in 
preceding year. No District of Columbia figures are available in the 1933 Report. 

t Figures for prosecutions commenced during the fiscal years 1903, 1902, and 1901 are not available 
in the Reports, but a working estimate has been obtained by subtracting the cases pending at the beginning 
of a fiscal year from the sum of the cases pending at the end of that year and the cases terminated during 


that year. 


"Cases prosecuted in the Indian Territory for violations of the Intercourse Laws are included with 


the unclassified Indian Territory cases for the years 1904, 1903, 1902, 190I. 


After 1904 the heading 


“Prosecutions under Intercourse Laws” does not appear in the Reports, and the cases previously classified 


thereunder seem to have been placed in the unclassified column. 


When the Indian Territory was 


absorbed in Oklahoma, this volume of extraordinary business terminated abruptly, indicating thereby the 


special nature of the jurisdiction exercised. 
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Generally speaking, Table 1 indicates an upward trend in the number of criminal 
prosecutions commenced each fiscal year in the District Courts of the United States, 
even when such deductions are made in the “net” column as are necessary to correct 
the distorted picture of the increase in federal crime presented in the “total” column.® 
The last column in Table 1 indicates that in 1933 about 32.2 per cent more “net” 
criminal prosecutions were commenced per 100,000 population than in 1901. Com- 
paring the 1933 figure with that for 1924—the first year of the last decade shown on 
the table—the former figure is seen to be but 11.8 per cent greater than the latter. 
The startling increase in prosecutions instituted for immigration law violations® 
commencing with the fiscal year 1930 suffices to explain the higher rate of “net” 
prosecutions per 100,000 population for the last four years. 


2. Customs, Internal Revenue, Postal, Public Land Laws. 

Table 2 indicates the criminal prosecutions commenced in the United States in 
the fiscal years 1922 to 1933, both inclusive, for the violation of laws relating to cus- 
toms, internal revenue, the post office, and public lands. This table combines four of 
the principal categories found in the Annual Reports of the Attorney General,’® only 
one of which, “Public Lands,” is subdivided there. Since violations of public land 
laws are relatively infrequent, no effort has been made here to follow the Attorney 
General’s classification in this respect. 

The column in Table 2 designated “Customs” covers a number of offenses which 
concern violations of tariff laws and related matters. 

The column designated “Internal Revenue” includes criminal prosecutions for a 
potentially vast number of different types of offenses. Over one hundred sections 
of Title 26 of the United States Code concern themselves with penal provisions 
relating to the internal revenue laws. While no attempt will be made to indicate 
more specifically the nature of the laws which are covered by this column, it is well 
to note that criminal prosecutions commenced for violations of prohibition and 
liquor tax laws and the anti-narcotic acts, although long administered by the Treasury 
Department," are separately classified in the Attorney General’s Report and are set 
forth in Table 4 below. For this reason, it seems probable that criminal prosecutions 
commenced to enforce the penal provisions of the regulatory tax statutes relating to 
oleomargarine, adulterated butter, filled cheese, mixed flour, etc. are included in 
the Reports under the heading “Other Food and Fuel Cases” rather than under 


“Internal Revenue.” 


®The column showing the “net” prosecutions commenced per 100,000 population may be compared 
with the following statement made in Sutherland and Gehlke, Crime and Punishment, 2 REcENT SoctaL 
TRENDs (1933) at 1130: “The federal courts’ curve, from which war offenses and prohibition cases are 
removed, is the most interesting of all after 1920, for it drops in three years to as low a point as it has 
reached since 1900.” The curve mentioned in this statement also affords an interesting comparison with 
Table 1. 

° For immigration cases, see Table 7, infra. 

See note 5, supra. 

™ The enforcement of prohibition laws was shifted from the Treasury Department to the Department 


of Justice on June 1, 1930. 
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The scope of the column designated “Postal” has been critically considered by 
Ploscowe, and his comment deserves mention here in order to indicate once again 
the difficulty of attempting to discover, by using the Reports of the Attorney General, 
the exact distribution among the various offenses of the criminal prosecutions which 
are commenced in the federal district courts. The gist of Ploscowe’s criticism is “that 
the heading ‘Postal crimes’ in the court statistics of the Attorney General’s Report 
contains many different species of criminal conduct.” Such a grouping results in 
a failure on the part of the statistics “to provide information relating to the quantity, 
quality, and character of the criminality handled by the agency reporting.”?? 

The column designated “Public Lands” includes criminal prosecutions commenced 
each fiscal year with respect to public lands and reservations, Indian lands, reclama- 
tion and water rights, and miscellaneous public land matters. 








TABLE 2 

Internal Public 
Year Customs Revenue Postal Lands 
ERE eee 783 775 1845 264 
SUN 1 ae a ee 765 625 1851 131 
“TSO CAp eee 986 463 1830 52 
SE rreres 1220 584 2117 106 
er ere 1074 1650 2305 60 
MGMOS ie cats eaisje lates 8 889 I51I 2500 67 
BOA hones easly 860 834 2022 75 
ree 543 482 2343 135 
0) eS Ge Or 628 430 2600 151 
A eer 402 392 2711 85 
i) Se a eee 344 391 2127 88 
Gade BSN winncet 3 275 275 2326 91 
RE kovanawnns 731 701 2215 109 


Since the four classifications appearing in this table are also to be found in the 
Reports from 1908 to 1922, some comparison with the statistics for the earlier period 
may be drawn. For the twelve years preceding 1922 the yearly average of criminal 
prosecutions commenced was as follows: (1) 438 for customs violations, (2) 4922 for 
internal revenue violations, (3) 1981 for postal violations, and (4) 98 for violations 
of public land laws. 

The striking variance between the average number of criminal prosecutions com- 
menced annually for internal revenue infractions prior to 1922 and those commenced 
thereafter is almost certainly due to the fact that the violations of the Harrison Anti- 
Narcotic Act and of laws relating to liquor traffic and illicit distilling (all enforced 

See Ploscowe, op. cit. supra note 3, 173-175. He divides the types of crime into five classes: 
(1) offenses the purpose of whose prohibitions is to insure the governmental monopoly over the mails, 
(2) offenses relating to non-mailable matters—using the mails to promote frauds, the mailing of obscene 
matter, etc., (3) offenses relating to interference with the expedition of mails, (4) offenses relating to 


violent and non-violent attacks on the mail and other post office property, counterfeiting postage stamps 
and money orders, larceny of mail matter, etc., (5) miscellaneous offenses. 
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by the Bureau of Internal Revenue) were not separately classified in the Reports of 
the Attorney General for the years preceding 1922. 

Turning to the period covered by Table 2, one encounters difficulties in seeking 
to explain the variations in the volume of criminal prosecutions for certain offenses. 
For example, one reads in the “Internal Revenue” column that 482 criminal prosecu- 
tions were commenced in 1926, 834 in 1927, 1511 in 1928, 1650 in 1929, and but 584 
in 1930. Why this variance? Increases in violations, greater efficiency in detection, 
an accumulation of cases in particular years because of administration delays or shifts 
in intra-departmental policy might all be factors tending to cause the yearly variations 
in internal revenue prosecutions. The Reports of the Commissioner of Internal 
Revenue shed little light on the question. It should be noted, however, that the 
number of income-tax cases received by the Penal Division of the Bureau shows an 
upward trend from 1926 to 1929 and a decline in 1930. Of course, not all of these 
cases reach the stage of prosecution.1® 


3. Regulations of Commerce 


For convenience in presentation, Table 3 is divided into two sections, the figures 
for which are obtained from the statistics appearing in the various subdivisions in- 
cluded under the heading “Regulation of Commerce” in the Reports of the Attorney 
General. Criminal prosecutions involving the anti-trust laws, the orders of the Inter- 
state Commerce Commission, violations of certain railroad regulations,’* and auto- 
mobile and freight car thefts’® are totaled in Table 3A. Table 3B combines the 
two classifications used by the Attorney General entitled “Food and Fuel” and 
“Miscellaneous forms of regulations.” Its first column lists the criminal prosecutions 
commenced for the violation of the Food and Drugs Act. The other columns indi- 
cate the number of prosecutions relating to the Meat Inspection Act, and the Game 
Bird Acts. The column in Table 3B designated “Other Cases” combines the Attor- 
ney General’s headings entitled “Quarantine Acts,” “Insecticide and Fungicide Acts,” 
“Virus Acts,” “Shipping Acts,” and “Other Cases” (including those listed under 
“Food and Fuel”). Since the last mentioned group of cases, with the exception of 
Quarantine Act violations, results in relatively few prosecutions, segregation has not 
been attempted here. 


* Cases involving income tax laws received by the Penal Division of the Bureau of Internal Revenue 
for the years 1926 to 1930 total as follows: 


Year Interpretative Cases Law Cases 
1 BGA VA See eee EPP RT eer EET SRE Cr rrr 325 126 
EER so eCE aN Guus Seep reab ake sues aawos cass 634 250 
RED Ee cette Sas ALG OG by wSWHEOS Oe okie BGs Sis 706 250 
RRO a ae ois nace ews ow A hie S's we UN OR Oeanwes as 1494 337 
“LOSES 5 SOS a ee 2 a ERC ION RE ery Rao EE 792 310 


See Rep. Comm. Int. Rev. (1926) 43; ibid. (1927) 46; ibid. (1928) 63; ibid. (1929) 48; ibid. (1930) 47. 
“The regulations include the Safety Appliance Acts, the Hours of Service Act, and the 28-Hour Act. 
Safety appliance cases predominate. 
*% These prosecutions are brought under the Dyer Act of 1919 (National Motor Vehicle Theft Act) 
and under the Carlin Act of 1913 penalizing larceny from interstate carriers. 
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TABLE 3 
A. 
Interstate 
Commerce Railroad Other 
Year Anti-Trust Commission Cases Thefts Cases 
ere 3 22 3 1631 64 
C0 a eee oO 30 49 1890 53 
Eee 0 16 6 2115 29 
Ms ds 465s I 21 I 1786 57 
ee 5 17 4 1772 36 
a 6 13 7 1760 66 
eee 3 12 42 1446 29 
GB Oe oo 6-550 55s 7) 10 25 1369 43 
1 ee re 5 12 6 1035 52 
MBDA riers es 3 43 3 832 94 
Sarees 16 18 2 792 250 
RQaaE .cseyeoes1 5 15 44 3 1161 57 
Average ...... 5 21 13 1466 69 
B. 
Meat 

Food and Inspection Game Bird Other 
Year Drugs Act Act Acts Cases 
Es Oe eRe CIO 368 29 371 129 
PORE este sce cite ats 296 14 305 176 
BORE esi ieoissG clas was.s 85 31 386 207 
eee rere 60 37 370 240 
UE 1) Re Oa ae Oa 70 24 402 167 
Se res eee 84 52 376 220 
ri ees een eet 122 22 428 Qt 
re corre 163 19 502 278 
BQAS Rs cec eae news 959 33 635 270 
RDA OKs sso sien 357 37 611 317 
RQB Seah sc shisieaes 234 48 456 339 
MQM Res rater canictaaes 378 39 611 449 
MEE sat <5 Sx aceon 265 32 454 249 


Prior to 1922 the only column headings in the Attorney General’s Reports similar 
to those employed in Table 3A were “Anti-Trust” and “Interstate Commerce 
Laws.”!® An average of ten criminal prosecutions per year were commenced during 
the years 1910-1921 for violations of the anti-trust laws, whereas the yearly average 
for 1922-23 was slightly more than five. Trust-busting apparently grew less popular 
in the late New Era. A summary of the criminal prosecutions listed under “Inter- 
state Commerce Laws” in the Reports prior to 1922 shows the following: 











See note 5, supra. 
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Prosecutions Prosecutions 
Year Commenced Year Commenced 
BORA ee ee ese GA wy, gate he 947 RR chine Renn ss on as eee che 446 
TTT Te eer ree 1024 Cy NEG NG Sips cxeeveuris 760 
MIO fete eaisce ewe oc ony sews ee 2597 BN sob ban ck s cee hehe eee 344 
RE Pere ener seer 1597 | eye er rere: 160 
RONG 3 onc sxe enue uakem seun 625 “SR 5 cepa enor ee 92 
ES renee re 421 Ee Tree Ore eee 66 


It seems likely that the upswing in prosecutions commenced during the years 
1918-1921 is due to the fact that this category included prosecutions instituted for 
violations of the 1917 Reed Act prohibiting shipment of liquor into dry states. In 
addition, the 1920 and 1921 data undoubtedly include figures for the National Motor 
Vehicle Theft Act prosecutions. The 416 additional criminal prosecutions com- 
menced in 1914 as compared to the preceding year is probably due to the passage in 
1913 of the Carlin Act relating to larceny from interstate carriers. 


4. Public Health and Safety. 

Although certain of the criminal prosecutions totaled in the table below have 
interference with interstate commerce as their constitutional bases, the Attorney 
General’s Reports place such infractions under the heading “Public Health and 
Safety.” In Table 4, the content of the column designated “Prohibition” is the same 
as the similar column in Table 1. “Other Liquor Traffic Cases” probably refers for 
the most part to prosecutions or indictments brought under internal revenue laws 
relating to liquor traffic.’ The importation and exportation of narcotic drugs are 
regulated by the Narcotic Drugs Import and Export Act of 1909. The domestic 
sale or dispensing of narcotics is governed by the Harrison Anti-Narcotic Act of 
1914. The White Slave Traffic Act, popularly known as the Mann Act, passed in 
1910, punishes offenses relating to the transportation of women or girls in interstate 
or foreign commerce for immoral purposes. In the column designated “Other Cases” 
there have been included the few criminal prosecutions commenced for the violation 
of peonage laws, separately classified in the Attorney General’s Reports. 


TABLE 4 
“/S) Other Liquor Anti-Narcotic White Slave Other 
Year Prohibition Traffic Cases Acts Act Cases 
<5. ener 57:553 1061 2305 323 537 
1932............ 65,960 1433 2496 375 453 
1931..........5. 57,405 1345 2674 467 546 


™ After the passage of the Volstead Act, the Supreme Court in U. S. v. Yuginovich, 256 U. S. 450, 
41 Sup. Ct. 551 (1921), held that a number of sections of the internal revenue laws had been repealed by 
the Volstead Act. Congress thereupon passed a supplemental act (Willis-Campbell Act, §5, 42 Star. 222 
(1921), 27 U. S. C. A. §3) continuing in effect or reénacting all revenue laws regarding intoxicating 
liquors and existing prior to the Volstead Act, except those in direct conflict with the latter. Thereafter 
“the Internal Revenue Act and the Liquor Act have been in force concurrently, despite the fact that they 
contain different penalties, and the government agencies, at their option or election, have proceeded first 
under one and then the other, both as to prosecution and as to matters of forfeiture.” U. S. v. Bacon, 7 
F, Supp. 590, 591 (W. D. Tex. 1934). 
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ae pera 56,992 1488 3505 532 443 
ae. 56,786 1593 3909 529 448 
arr 55,729 1307 3798 554 460 
re 40,709 903 3295 557 401 
rere 44,492 879 4120 601 389 
CS Naan 50,743 945 5268 630 542 
ere 45,878 553 4273 634 501 
FO See eer 49,021 499 4393 469 369 
err re 34,984 356 4221 528 383 
Average ........ 51,354 1030 3688 517 456 


Table 4 indicates that in the depression years 1930-1933, prosecutions under the 
Anti-Narcotic Acts declined 41 per cent, and those under the White Slave Act, 38.9 
per cent, from the 1929 totals. However, the “Prohibition” column indicates that the 
high costs of iniquity hampered neither bootleggers nor their patrons during the 
depression. The Attorney General in his 1932 Report makes no endeavor to explain 
the increase of 8,555 prohibition cases in 1932 over 1931. While the 1932 Report of 
the Director of Prohibition does not supply this explanation, his 1933 Report traces 
the decrease in cases during 1933 as compared with 1932 to “legislative changes in 
procedure”*® and the legalizing of beer on March 22, 1933. The year 1925 found 
a sharp increase in prosecutions commenced for narcotic violations. A clue to the 
cause of this increase may be found in the fact that an average of 305 agents and 
inspectors served in the narcotic field force in 1925 as compared to 176 in 1924.1® 


5. Banking and Finance. 


Table 5 concerns itself with the criminal prosecutions commenced for violations 
of the National Banking Laws, Federal Reserve Act, Federal Farm Loan Act, and 
Bankruptcy Acts. To indicate more specifically the nature of the offenses occurring 
under these categories is a difficult task, since the infractions cover a wide variety of 
acts such as forgery, lending trust funds to officers, embezzlement, making false 
statements knowingly for the purpose of influencing the action of a Federal Reserve 
bank on discounts, loans, and extensions, embezzling property belonging to a bank- 
tupt estate, knowingly and fraudulently making a false oath in a bankruptcy pro- 
ceeding, etc. Cases which the Attorney General classifies under the heading “War 
Finance Corporation” are combined with the “Other Cases” column. 

8 These changes refer to the prohibition of the use of funds for wire-tapping and for the purchase of 


intoxicating liquors by investigators. See Rep. Att’y GEN. (1933) 40, 41. 
2° See Rep. Comm. Int. REv. (1924) 33-353 ibid. (1925) 30-32. 














Law AnD ConTEMPoRARY PROBLEMS 


TABLE 5 

National Banking Federal Reserve Federal Farm Bankruptcy Other 
Year Laws Act Loan Act Acts Cases 
En 317 28 29 156 517 
OT Ee 305 58 82 115 371 
1D Genpe ae 427 34 14 178 242 
RQRORES alas 216 26 13 180 241 
SERS c-cd awn 280 16 14 136 175 
eee 303 41 4 158 168 
OE) ee ere 184 21 5 102 143 
“U5 Caper eres 192 14 5 — 143 
RG ee csic ais 236 27 4 — 148 
OT ere 283 30 5 o 183 
(oo eee 261 18 3 — 210 
ROR cdc haia is 200 42 9 ~~ 189 
Average ...... 267 30 16 146 227 


When the figures in the “National Banking Laws” column in Table 5 are com- 
pared with the data in the Banking Acts column of the Attorney General’s Reports 
prior to 1922, one discovers that an average of about 180 more criminal prosecutions 
per year were commenced during the years 1922-1933 than during the period from 
1910-1921. The textual material of the Reports of the Attorney General acknowledges 
this increase but gives no explanation. Probably this is due to an increase in viola- 
tions rather than to the enactment of new laws or to a change in classification.?° 


6. Liability and Insurance. 

Table 6 lists the criminal prosecutions commenced for offenses connected with 
the War Risk Insurance and Pension Acts. The few criminal prosecutions arising 
under the federal employees’ compensation statutes! are combined with “Other 
Cases” to form the third column. 


TABLE 6 
Year War Risk Insurance Pension Acts Other Cases 
BRR ere ree eee ee 77 8 37 
ER ere eae hae Tes aOR RR 87 5 18 
“LO Bes aaa i one Se eee eee 62 2 33 
10) ORAS OA ACE gn ere 83 6 30 
SRD ieee oa sin Gaee sees 77 8 15 
"10 Seep Ses a ac a pA eee re 66 2 34 
TOL ee eee ere ere eee 46 4 38 
APS ae Sear te eee 39 4 4 


In addition, it is well to note that counterfeiting cases, segregated in the Attorney General's Reports 
during the years 1911-1921, were prosecuted at an average rate of 250 cases per year during that period. 
It is difficult to surmise whether these cases have been included in the miscellaneous case totals of the 
Attorney General’s Reports for the years 1922-1933 or whether they have been distributed to some extent 
in the columns of Table 5. 

* The statutes include the Longshoremen’s and Harbor Workers’ Compensation Act of 1927, the 
District of Columbia Employes’ Compensation Act of 1928, and the Employes’ Compensation Act of 1908. 
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SEL reer rere e 41 9 7 
DE cis sy user vanes cenr ees 65 5 II 
EY 5 kevin lua ehh ae tieae's 57 4 

AS rere errors yee 99 II I 
MIE 246 SADA ee pases ees 67 , 5 20 


The figures in Table 6 are of small moment as far as federal criminal activity is 
concerned. One interesting comparison, however, is afforded by contrasting them 
with the figures available for the years 1902-1908, showing the number of criminal 
prosecutions commenced annually under the pension laws. These cases, involving 
Spanish-American and Civil War pension provisions, averaged 160 annually as com- 
pared with the average of 67 prosecutions per year under the War Risk Insurance 
Act. 


7. Foreign Relations. 

Table 7 indicates the criminal prosecutions commenced for offenses relating to 
immigration laws, naturalization laws, and admiralty. A departure is made from 
the classification in the Reports of the Attorney General in that the columns desig- 
nated by the Attorney General as “Trading with Enemy,” “Alien Property,” and 
“War Trade and Industries” are included as part of the war case column of Table 1. 
Infractions covered by the immigration column of Table 7 include such acts as the 
reéntry of excluded aliens, importation of aliens for immoral purposes, forging, 
altering, or falsely making any immigration visa or permit, offenses connected with 
the coolie trade, etc. The admiralty column of Table 7 lists the criminal prosecutions 
commenced for such acts as murder, manslaughter, rape, etc.. when committed on 
the high seas, on waters within the admiralty jurisdiction of the United States, etc. 
Criminal prosecutions for violations of navigation laws and harbor regulations tried 
as in admiralty are also listed in the admiralty column. 





TABLE 7 
Other 
Year Immigration Naturalization Admiralty Cases 
TGS Shee cas Seow es 4395 108 2 10 
7 CESS ae Ae earere 5943 158 y 
Reps cay: Sais 6293 132 3 
MQBO Mere sicniseteesisies 7001 62 II 
TED hoe sitio ens 1568 56 te) 
i Khe can Ena S x 570 36 I 
2 ert 681 19 I 
EE eee ree 771 89 3 
TER ovscave sisiceie discs 1467 39 7 
158 aera aa 482 74 12 
11.0.1 eae 256 35 I 
1 eee 219 38 3 
MOE Ss astdeceecs 2470 70 4 
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The 1,568 criminal prosecutions commenced in 1929 for violations of the immigra- 
tion laws constituted 1.8 per cent of all criminal actions brought in the district courts 
for that year and 8.6 per cent of the net criminal prosecutions commenced. In 1930, 
the number leaped to 7,001, 8 per cent of all criminal actions brought in the district 
courts and 31.3 per cent of the net prosecutions instituted. “This increase is the 
result of the operation of the Act of March 4, 1929, making it a penal offense for an 
alien to enter the United States after having been deported, or to enter without 
inspection or by wilfully false or misleading statements. Prior to such act, it was 
possible, generally speaking, to deport only aliens who smuggled themselves into the 
United States.”*? The Attorney General’s Report gives no explanation for the in- 
crease in 1929 over 1928, but the increase in 1925 as compared to 1924 is attributed 
“to attempts to evade the provisions of the immigration act of 1924, which very 
materially reduced the number of aliens admissible each year as compared with the 
number admissible under prior laws.”?° 


8. Cases Not Specially Classified. 


Despite the extension in 1922 of the classification scheme of the Attorney Gen- 
eral’s Reports, prosecutions are still commenced each year for a vast number of 
offenses not specially classified, occurring to a great extent in the District of Colum- 
bia where the major portion of the Supreme and Police Courts’ business approaches 
that of a typical state criminal court. 

The Reports of the Attorney General divide the not specially classified cases into 
three parts: (1) Selective Service, (2) Indian matters other than those relating to 
Indian lands, (3) Other cases. Table 8 departs from this classification and has two 
categories: (1) Total cases not specially classified in Tables 2-7, (2) District of 
Columbia cases not specially classified in Tables 2-7. The selective service cases are 
included in the “War Cases” column of Table 1, Indian matters are included in the 
“Total” column of Table 1, and the Indian land cases are included in the “Public 
Land” column of Table 2. To indicate further the nature of the varied mass of 
cases included in Table 8 would be impossible. 


TABLE 8 
Dist. of Dist. of 
Columbia Cases Columbia Cases 
Total Cases Not Not Specially Total Cases Not Not Specially 

Year Specially Classified Classified Year Specially Classified Classified 
1933.... 8,923 5,971 1927.... 11,409 9,694 
soga.... Bras 5,772 1926.... 10,821 8,682 
1931.... 7,666 5,576 1925.... 9,167 7,157 
1930.... 9,870 7,957 1924.... 11,260 8,935 
1929.... 13,139 11,544 1923.... 10,358 7,674 
1928.... 12,574 10,706 1922.... 10,370 8,149 


@Rep. Atr’y GEN. (1930) 37. 
Rep, Atr’y Gen. (1925) 82. 
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When regard is had for the number of unclassified cases which are tried in the 
District of Columbia courts, the cases not specially classified by the Attorney General 
do not bulk large in relation to either total or net criminal prosecutions.** The adop- 
tion of the 1922 classification led to a marked reduction in the number of unclassified 
cases not attributable to prosecutions in the District of Columbia. 


g. Percentage of Prosecutions Terminating in Convictions. 


In order to indicate the success of the federal government in procuring convic- 
tions in the criminal cases commenced, and in order to present a further measure of 
the amount of federal criminal activity, Table 9 shows the percentage of prosecutions 
in the federal district courts which terminate in convictions. Not only are the yearly 
percentages of the total cases ending in convictions listed, but similar data are 
included for prohibition, immigration, and theft cases. These three classes of cases 
are numerically significant, and each represents a different type of enforcement 
problem. 














TABLE 9 

Percentage, Convictions of Terminations 
Fiscal Year Total Cases Prohibition Immigration Theft 
BE sts yecanenes . 863 88.2 95-9 85.9 
DE Ak eensu en bnsck> 85.5 86.7 95-7 86.6 
ee 84.3 85.8 96.7 86.1 
QSOs sens 80.9 84.2 97.2 85.9 
BAO rece nai eee: 78.8 83.5 92.5 84.9 
eres ere 78.4 83.6 85.0 81.9 
WEA Ai Cassettes 71.8 77:9 84.9 77.1 
ee eee ee 70.7 76.3 78.9 755 
gags ci saas% 61.2 80.2 * 90.4 73-9 
1924.... hey 79.6 87.9 70.5 
eer 71.5 79.6 79.5 58.9 
A are .. 6ps 79.1 75.0 68.2 
nr 76.55 82.84 94-54 80.04 


* Obtained by dividing the average yearly number of convictions by the average yearly number of 
terminations. 


The percentage of cases terminating in convictions has been growing larger since 
1922. Of course, exceptions in given years are to be expected. The low 1925 figure 
in the “Total” column is explained by the statistics relating to war case convictions 
in that year. Of the 23,735 selective service cases pending in 1925, 18,471 were ter- 

* Ploscowe overemphasizes the incompleteness of the Attorney General’s present classification by ignor- 
ing the fact that the majority of not specially classified cases are District of Columbia cases which would 


be both difficult and inappropriate to classify in a report pertaining to crimes of a federal character. See 
Ploscowe, op. cit. supra note 3, 175, 176. 
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minated, and but 4 convictions resulted.?5 Virtually all were noll-prossed. This 
situation was, of course, extraordinary, but even in normal years a substantial pro- 
portion of prosecutions not terminating in convictions do not result in acquittals. 
Thus, in the past three years, noll-prosses, discontinuances, and the quashing or dis- 
missal of cases have outnumbered acquittals in the disposition of federal prosecu- 
tions,¢ 

GENERAL CoNCLUSIONS 


The collation of statistics relating to federal criminal prosecutions and the brief 
discussion of the scope and meaning of the various tables permit at least three con- 
clusions: (1) Although improvement has been made in the classification used in the 
Attorney General’s Reports, there is still a paucity of refined data respecting federal 
criminal activity, which makes any interpretation of the criminal business before the 
federal courts a hazardous task. Whether or not an entirely different method of 
classification should be employed will not be considered here.?7 Were a new method 
adopted, it might still be advisable to continue the present classification in order to 
permit comparisons in the future with the years 1922-1933. With the recent enact- 
ment of important new laws relating to federal crime, it may become necessary, how- 
ever, to include additional columns in the Attorney General’s Reports. In any event, 
a more detailed explanation of the scope of the column headings employed by the 
Attorney General would enhance their value. (2) The trend of federal crime has 
been upward, but when war cases, prohibition cases, etc., are deducted from the 
total criminal prosecutions each year, the number of net criminal prosecutions com- 
menced per 100,000 population has not varied to any great extent from year to year 
during the last decade. (3) When federal criminal activity is considered with respect 
to separate classes of offenses, the trend is neither uniform nor always upward, but 
whether such variations are due to change in the classificatory scheme of the Reports, 
to statutory changes, to more or less stringent enforcement, or to a greater or fewer 
number of violations of given laws is difficult to ascertain from available data. 


*® Rep, Att'y Gen. (1915) 81. The following table indicates the volume and disposal of war cases for 
the years 1918-1925. 


War Cases War Case Percentage 
Fiscal Year Terminated Convictions Convictions 
BOBS ESSA Gaga uaeisosser 18,471 4 022 
BOON Cn nchawuniunwaceeies 3,058 8 .26 
SPER in Subue teense dacsnien 1,243 14 1.1 
SIDES cya saan ans ass estes 2,689 88 3.3 
SN ow esha su winbs sa ot 1,844 157 8.5 
SOROS GuGhicaakaeeseuvasas 1,361 550 40.4 
OTe eee ee 9,502 6,437 71.1 
RED Soc othwwke sss caues 10,519 8,785 83.5 


Rep, Att’y GEN. (1933) 138; ibid. (1932) 146; tbid. (1931) 140. 
™ See Ploscowe, op. cit. supra note 3, 170 et seq., for a general discussion of the value of the present 


federal court statistics. 
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